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' JUDGE ADVOCATE GENERAL, - _—

PREFACE.

Some few years ago, at the request of Ceolonel
dJohn Joyce, I wrote a memorandum upon the Dgil Court for
the Bureau of [iilitary Hieﬁory, I had kept no diaries
for [the years 1920 to 1922 and hed very few records with

which to refresh my memory of the events which I attemptéd

to describe, The memorandum had tﬁerefore_to take the |
form of reminiacencea_of my personal_experiences as a Judge
of the D41l Courts, What follows 1s intended to be a

kinﬁ of sequel to that memorandum and & eimilar record

of my personal experiences as the first Judge-Advocata-Geneiral
of the Defence Forces of the Profiaional Government and
afterwvards of the Irish Free Btate. - I:kept no dlaries

for the years 1922 to 1926; and will have again to depend
upon' my unaided meﬁory with oceanional resort, in all -

rrobablility, to the contemporaby presae and books of

" ref'erence for the purpose of cheoking or ascertaining

names or dates or the sequence of events. Nobody has
requested me to write what will be in fact my recollections
of this period, I cannot confess to any gacosthes scribendi;
and my only excuse is the worst summesr that I can ever’ '
remember. 8o far this long vacation it has rained

almost every day; and there éeema to be no prospect of any
improvement in the weather, I havg ‘been forﬁed to seek

unaccustomed ways of spending the time and this is one of

‘them| I celebrated my sixty-fourth birthday last Friday,

and I suppose the tendepcy of old age to look backward

instead of forward is already beginning to manifest itselr,
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I have sometimes felt that I would like to eet down what

1 rexember of my shall part in the evonts of 1922=3; 1f

only,
Bome

3 read

for the 1nfor#ation of members of my own family.
of thamnmmw'h%ve the patience and the pergeverance to

vhat I propose to write and may even derive soﬁe

entertainmbnt or, perhaps, occasional amusement from doing

80.

8o here goes!

Dun Griffan,
Bidney Parade,

Dublin,

‘Monday, August 18th, 1958,

3o
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Chapter 1. No. W.S. 1L175 |

1 was called to the Bar, when I was a few months over

2% years of age, in January, 1916, In August, 1920, when I
hed just completed my 26th year, I was asked by Austin Stack,
lt:'ho \Laa then Minister for Home Affairs in the Government of the
Irish Republic, to accept a position asp 01rfsu1t Judge of the
D4il|Courts, as they caine to be called. I did so and acted as
such | for a period of nearly two years, until shortly after the
start of the Civil War in June, 1922, when the then Minigter for

Home Affairs, Eamon Duggen, purported to withdraw the Authority‘

of theae Courts and they ceaae«_& to function, lly occupation
was gone and I found myself with nothing to do. I cannot now
recalFI whether I had made| any decision or considered any plana
abdti'i‘: my future, The “British Courte", as we had been calling
them, had been functioning in the King's Inns since the Four
COurtls had been seized and occupled by Anti-Treaty forces in
the 8pring of 1922. The administration of Justice, and the
vhole machinery of t.l-mse Courts, were among the functions
trangferred to the Provisional Government under the terms of the
Treaty; . and were now under our own control. There.was no
reason, therefore, vhy I should not resume, or at least attempt
to relcovei-, my practice-as a barrister before these Courts,

It wae, however, the long vacation and there was no urgent need
for me to come to any decision upon my fufure. when I recelved
a telegram from Duggan dated August 3rd asking me to call to

8ee him thet afternoon at Gwermnt Buildings in Merrion Street,

I called that afternoon and Duggan $0ld me that it was
really Hugh Kennedy who wanted to see me, and he brought me over
to Kennedy's office. Kennedy had been appointed Law Adviser to
the Provisional Government. He told me that he had a propoeition
to make to me on ﬁehalf of the Govermment who were much conceraed

about the state of Gigcipline in their militery forces.
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These were alreadﬁ;beins referred to as the Notional Army or the
Hatlonal Forces in contra-distinction to the Anti-Treaty forces
who| were being referred to as the Irregulars; though they

styled themselves the Irigh Republican Army or I.R.A. It was

‘proposed to. establish a legal pection in the Adjutant<General's
Department which would be responsible for the conduct of
Courts-martial and to some extent for the administration of
military lavw generslly. Kennedy aald that he was aeuthorised to
ask me 1t' I would take charge of this section as Judge-Advocate
Goneral, I asked for a 1little time to consider the matter

and |thle weas readily granted.

The proposition did not appeal to me in the least. I

Imew very little about Courts-martiel or military law, and
realised that to sccept would mean ptarting from scrateh in every

way. I would myself have tao acquire in esome way the necepaary

knowledge; and would also, prepumably, have to organise the
proposed section, with what personnel I.444 not know. I wme
awers that the National Army had been, and was still being,
recrulted to s large extent in haste to mest an emergenocy;

and that it contalned many diverse elements. I couid envisage
conslderable difficulties in the way of devising and enforcing
a2 oystem of diascipline, without being able clearly to
appreciaete how far they might affect what I would have to do.

I puppose also that I.felt in a vague sort of way that while the
Civil War could have only one conclupion 1% might be a long
drawn-out affair; and that in course or.time the Aﬁti-&reaty
Torces would adopt guerlilla tactics. If there were to happen
that was a possibility, as in the case of the struggle against
the British, that Military Courts would be set up to try
individual members of these forces on chargee of various xinds,
In that event I realised that to the proposed legal section
would |fall the task of conducting such Military Courts. The
prospect was anything but pleasing. © I gave the matter a graat
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deall of thought and eventually came to the .conclusion that I

should regard the iask offered me ap a duty - a duty with
pousibllities of unpleasaninues no doubt - but stiil undoubtedly
a duty. I discussed the matter very thoroughly with my mother
and decided to accept the Goveromsat's offer, 1 called at
Government Buildings to tell Kennedy that I was prepared to
undertake the duties of Judge-Advocate General. He expressed
satiefaction at my declision and told me that I could expoct to
hear from the Military Authorities in tlie near future,

On August 15th, which was my 28th birthdsy, a military

despatch rider delivered to me€ a note from G.H,Q. Portobello

Barracke signed "C., ¢ hUigin, Assistant Adjutant—General®

asking me to come at once to the Adjutant-Gencral's Office.
Oon my arrival- thers 1 mot Kevin O'Higgino. I had barely known
hinm |as a Student ia University College, Dubliﬁ, in the years
1914 to 1917, when he was & Solicitor's Apprentice., He haa
never guelified ee a Solié:itor, as all his energles Eere .
devoted to the National Movewent, Ho had become Assistant
Minister for Local Government and later Minister for Ecr.:nomic
Affairs in the Republicen Government; snd had spokenm with
marked distinction in the debate on the Treaty. He was at the
moment lending his services to the Army. = He told me that
Micheel Colling, who was then Commander-in-Chief, wanted to
see me; and he brought me over to Colling’s office where he
introduced me to him me well as to the Adjutant-General -
Geardid 0'Sullivan - and o man with whom I wes going to be
closoly agsoclated with for the next few years -~ fsorge Pope
Hodnett, 'Colliné, vhom I hed never met before, and had seen
only! once or twice and then at a distance, impregsed me as n
rowoerfully built hendeome young man in his early thirties,
wvith| a mass of dark hair, compelling eyes, and a markedly
determined looking mouth and jew. He wore a éeneral's uniform,
which looked to be badly in nesd of rressing, and sat I
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uncomfortably at h.'ie depk, sguirming cnce or twice and

complaining of rheumatism, He told Hodnett and myself very
terley what he wanted us to 4o, F Hodnett was a man of middle
size,also in his thirties, with black hair, brown eyes and a
ruddy complexion, He was a Solicitor and heiled from Youghal
where the family business -~ a Solicitor's office - was carried
on by himself gnd his brother, Rupert. He had served
thrmlghout the 1914-1918 war in the British Army, but I camnot
nov recall the regiment in which he served, or wvhat rank he
attained. I think he had been a Major. On the outbreak of

the Civil War he had organiged a local force of volunteers =
main;y ex-gervice men - to hold the locality for the Provisional
Governmerit. He hsd encountered Collins in the course of
military operations in County Cork and in the course of
conversetion had discupsed the state of discipline in the Army,
a.matter which was giving Collins cause for some anxiety.

It was partly ap a result of this discussion that Hodnett and
myseaf found ourselves in Colline'e office. He told us that

I wap to take charge of the legal section in the Adjutant-General'
Office, with Hodnett as nmy second in coumand; that we were

without delay to draw up a code of diacipiine for the Arnmy

" as well as rles of procedure for Courts-iMartial; that we would

be provided with an office in Portobello Barracke ss quickly
as i1t could be got ready, and that we were to recruit our own
staff. He aald that we were to atnré at once and that he
wanted ug to get into uniform as quickly as possible, Having
thus received our riding instructions, we want back with
0'Bullivan to his office.

I hed never met 0'Sulliven before - personally - though

I ha? encountered him on one occasion, I had tried s case in
which some membere of the Volunteers -~ the I.R.A. as they were
popu?arly called = had in some way been involved; and he had,

as Adjutant-General of that force at the time, glven evidence
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before me, He had been, I thought, somewhat ;nordinately l

self-apsured and indeed perky and I had not on that occaslon
taken any great fancy to him, Ve were, howevfar, to become

closely associated:for the next couple of years, and I had no
difficulty in the coursase oi‘ a very short time in forming a hlghi
opinion of hie cﬁaracter and abilitigs and getting to like him f
immensely. He was of middle height end, at thie time, ellr,

fair-haired, blue eyed and boyish looking. ) He was, 1 thinik,

I
1

Juet past thirty years of age and looked extremely well in
uniform, He had been a secondary teacher by profession,

He told Hodnett and myself that pending the provision of a !

proper office we would be provided at once with two rooms in tlTG
Officers’ quarters of the barracks; and that we would have the
services of a typist. He told me that already a nmunber oil

Courte-martial had been held in a more or less informal way in
I.in;arick, and that the writton recor&s or “prm;eedinga“, ut|3
they were called, had been sent up to him.  He said that I
could begin by reeding them over to see whether they called for

any action on his part. This terminated our interview,

Hodnett I found to be very friendly and co-operative.,
1 explained to him my comparative ignorance of military-legal
mettera and confessed that I would have to depend on him very
largely to guide me, at least in the beginning, in the way|I

should go. He assured me that I could depend upon him to
assist me to the best of his ability. He sdvised me to inveat
in the British Army Manual of Military Law which, he said,

I would find invaluable, We parted, and I went at once to

Eason's where I purchased the Manual, which I took home and
studied that night,

I attended at the barracks the following morning to|find

| )
that we had, es promised, heen provided with two rooms equipped

with tables and chairs and a typewriter and all the necossary

. ]
stationery requisites with which to start our lasbours.
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_aseiatance with regard to these matters. He d4raefted certain
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doubt to serve as a sitting-room and bedroom. It was agreed

"that I was to have the inner room as my office, while Hodnett

was to share the outer room with the typlst, who turned out to
be a very pleasant girl called Eileen Murphy. I cannot say

now what work they found to start on, but I lnow that I retired

to my sanctum with the pile of Courtmartial proceedings which
the Adjutant—General had given me, determingd to study them
carefully and to Jearn what I could in the process. The
origin of these proceedings, which I discovered subsequently,

ig of some interest.

Avout, or shortly before, thise time the main scene of
military operations vae in the Southwest, where Genorals
0'Duffy and Murphy were in commsnd of the National Forcee.
1 think Murphy was in command in Kerry under O'Duffy

whose H,Q., were in Limerick, Burphy had served with‘diat!xnpti.

in the 1914~18 war, and had risen to command a brigade,
Kingsmill Moore, now a Judge of the Supreme Court, was aocting
in the locality as a kind of special war Correspondent for the
Irish Tinmes, He had heild a mqmiaaion in the British Alr
Force and was at this time a barrister of aome three or four
years standing. He .and Murphy had-met and become friendly,

and, having some knowledge and experience of military law }anﬂ

Courts-martial, heé had been requested by Murphy to lend some

forms of Charge-Sheets and Courtmartial proceedings in such a
way that Officers vithout any knowledge of military law or
procedure could conduct a trial vith some degree of formality.

With the aid of these forms certain trials had taken place,

on

and the repultant proceedings were those on which I had been
asked to try my "prentice hand”. There was quite a pile of i
them; but I can, Enaturally enough, remember very little

I
ebout them. Twomatters only stick in my memory. 'One was

|
|
3

|
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e case in which a éoldier had been charged with the rather
remarkable offence of "highly rightecus conduct, in that he
threatened to shoot hile supérior officer with a machine-gun",
I could not say whether the spelling was that of the recording
officer or of the typist, or whether the error might not have
been due to'a subconscious belielf that perhape the superior
officer in question fully deperved the fate intended for him,
I cannot recall whether the acocused was required to pay the
penalty of his highly riotous behaviour, The other matter
| wae in a different category and appeared to bo quite serious.
Among the Officers attached to G'Duffy's H.Q. at Limerick was
Colonel James Hogan, now Professor of History at Universlity
College, Cork, A man cagually employed in some menial
capacity sbout the barracks stole certain articles from the
Officera' Quarters, including s pair of trousers belonging to
Colonel Hogan. He was dilscovered, charged with the larceny
of the articles, anﬂ”triéd by Court-maptial,. It was at onae -
apparent on reading the charge-shget thét the whole thing was
irregular. The accused was not a soldier and could not be
conBLdered RB 1n'any wvay subject to military law, The Court
had no right wvhatever to try him. They had, however, tried
him and worse was to follow. I read the praceedings through
‘and cams to the £inding and aentencé. 1 was somevwhat shocked
to discover that he had beean convicted and sentenced to three
yvears' penal -servitude, and to receive twelve strokes of the
"cat” at the end of every three months of the first year of his
sentence, What was still more shocking wae that this
Tfantastlic sentence purportod to have been confirmed by General
0°'Duffy as Confirming Officer, as evidenced by his signature to
an endorsement upon the proceedings to that effect. I
haatened over to pee the Adjutant-~General. I explainsd the
matter to him end ‘advised him to take steps to asee that the
absurd riﬁding and sentence were at once nullifiled. He agreed
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to do so, and I returned to my office to peruse the remninder
of the pile of proceedinge about which I can now remember
nothing, I léarned subseguently that no attempt hed been made
to carry out the sentence, Apart from any other conslderation,
no'prison Governor would have been likely to receive the
delinguent on foot of the Court-martial geontence; and it is
quiLo certain that no such Governor would have carried out any
T logging. I never learned how or why sueh & senteﬁce over.
camg to be paseed by the Court or confirmed by 0'Dutty. A

This incident gave me quite a lot to think about,
The |course of Irish history eince the eatabliéhmsnt of the
Royal Irizh Conatabulary{ and in particular the struggle for

. independence which resulted in the Treaty, made it quite

Ampoasible for any Irish Government to take over that body as
a pogice force in the same wey as the Dublin Hetropolitan Police -
had been taken over, even if it had beeh prepared to have any
arméd police. The R.I1.C,, as they were invariably called,

had been disbanded. Outside the Dublin Metropolitan District
there was no police force at all, There were, moreover, no
local Courts runctioniqg. The Courts of Petty Sessions and
Quarter Sessions had bdeen supplanted by the Republican Parish
and District Courts which, during the peried from 1920 until
their| authority was withdrawn as has been already mentioned,
had, with the apsistance of sectiono of the Volunteers inown

as Republican Police, dealt with vhat I msy call ordinary .
crimiAal offenders; and, particularly during the period from
the Truce to the beginning of civil atrife, had haelped to
maintain some dogree of order and proteotion for yerson and
property. That catastrophe put an end to their activities, and
the position was that outeide the Dublin area thers was no such
protection and no security other than individual aelr-proteotién
Or such as wae afforded by the opposing military forces,
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An unarmed police f‘orce, to i)a called the Civic Guards, was in
process of being tx:-ained, and a system of District Justices,

to replace the old Petty Sessions Courts and the Parish Courts,
was 1Lx contemplatién. dbut some time rmst elspae- before these
could materialise, nor aould they be expected to function
succesefully in the midest of hostillties, It was clear that
the only instrument at the immodiate disposal of the Government
with |[which to protect life and property was the lj!ational Army.
The importance of maintaining it es a disciplined force could
not be oxaggerated, The legal baasils for its existeénce was,
however, a matter of some doubt; and it geemed obvious to me
that| moat of 1tp operations and activities wouldd eventually have
to receive @x post facto recognition and legislative sanction
by means of an Act of Indemnity. In the meantime the only
effective law was going to be what is popularly known as martial
law which, ae suneone has truly remarked, is nelther more nor
leasa than the will of the Commander-in-Chief of the military
-forces in question. It vas with these considerations in mind
that I approached the task of drafting a code of discipline

for (the National Army.

The Army was, to speak very generally, organised by
commands, brigades, battalions, and companies, under a
Comnander-in-Chief assisted by a General Headquarters ataffr.'
Egch command area wag in the charge of a 3.0,C., usually a
Ma jor-General, Eaoh brigade area was in the charge of a
Brigadier or Colonel, while battalions were commanded by
Com‘mandants and compenles by Captalnsg, General Heaﬂquartére
comprised the departments of the Cammander-in-Chief, Chief of
Staff, Adjutant-General, Director of Intelligence, Director of
Organisation, and Quartermaster-General. I contemplnted
attlaching to the Headquarters Staff of each Command a Legal Btaff
Officer who would; if possible, be a person professionally
qualified as a barriater or solicitor, together with cuch other
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additional and subordinate legal staff officers as might be found
necessary. These 1atﬁer wore not necessarily to possess
professional qualifications, but were to be selected from
officers who hed s@me logel knovledge and_experience of
Courts-martial. Attachgd {0 -Genoeral Headquarters as part of
the Adjutant-General's staff I contemplated a Chlef Legal
Officer vwho would be a person legally qualified. All these
officers were to be appointed by the Judge-Advocate Oengral in
consultation with tho Adjutant-General; and were to be subject
to transfer and removal in the same way. This wesn the |
organisation of the Lepal Etaff as I contemplated it after many
discussions and consultations with Hodnett and later with the

Adjutant General.

As I have mentioned, Collins wanted Hodnett and myself
to "get into unifiorm éa quickly as poasible", and clearly had
in mind a Judge-Advocate General who would be an Officer in |
the Army, subject to military law, and as such bound to obey 1
all lavful orders of his superior officers. Before 1 was under
any necessity to give effect to his requiremente in this reapgct
he was| killed in an anbush in County Cork on August 23rd.
The whole of General ﬂeadquarters starf were plunged in gloom.
Many officers had been close associates and personal friends of
his throughout the etruggle for independence; and thoase who
had not shared the peneral sense of depreseion consequent on
the lops of snéh a leader following so ¢losely on the death of
Arthur Griffith. His death, however, left me freec to give
offect |to my own view as to what should be the position of the
Judge-Advocate Genaral. I wes too fond of my civilian status
to. be ready to surrender 1t for that of a "person subjsct to
military law" unless it was absolutely necessary to do so;
and I cLulﬂ not, at thé time, see any such necensity.
I felt then that oince his duties were to be mainly judicial in
character, the Juﬂée—hdvocate Generel should be as independent
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as possible, and not under any obligetion to take orders from
anyons. I contemplated, therefore, retailning my civilian status
and [becoming responsible for|duties of an advisory and
pupervisory nature only; while making Hodnett, with military
rank ss en Officer on the Adjutant-~General's staff, responsible
under my supervision for the direction of the Legal Staff and
the jadministration of wmilitary law generally in the Army,

1 gave effect to these ideas in my draft of' the disciplinary

- ¢code whilch eventually cmme into operatlon as The General

Regulations as to Digclpline,

These regulations comprised a preliminary section, ten
parts sub-divided into one hundred cleuses, and two appendices.
The preliminary section contained certain definlitions and a

ganeLul provision that every person subject t¢ military law who

- comnltted an offence specified in Pért 1 should on trial and

conviction by Courti-martial be liable fo sulfer Bucﬁ punishment
as was epecifically provided therefor in Parte 14 nd 111,
Part |1 contalned in 14 separate clauses a liot of 74 military

offences set out under headings such as Offences in reiation to.

Military Service, Mutiny and Insubordination, Desertion and

1 .
Abgence without Leave, Digaraceful Conduct, Drunkenness,

Offegcea in relation to Property and eo on. In addition to

| .
every type of military offence thoy included all offences against

the ordinary criminal 1lsw ag to person znd property. Parts 11
and 111 provided for appropriate punlshments ranging downwards
from dea@h gnd penal servituder to a mere preprimand. It ie
hardly necessary to add that they did not include flogging.
Part 4V provided for the arrest and detention of miliﬁary
offenders; Part V for the investigation of éhargee and their

summary disposal in certain cases by'Commanding Officers;

|
Part V! for the constitution and convening of Courte-martial,

. their jurigdiction and procedure; Part Vi1 for the confirmation

| ,
of thelir findings and sentences by confirming officers;

and Part Vi11 for the execution of sentences. Part 1X contained
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certain‘supplemﬂntary proviaionse as to Gourts-martial, while
Part X, under the title Miscellaneous, included provieions ase
to|the organisation of the Legal Staff on the lines I have
already indicated, and as to the duties of the Judge-Advocate

General, the Legal Offlcers, and the Legal Staff gensrally,
togethor with two Appendices of Forms.

The duty of the Command Legal Officar was to adviee the
G.0.C, Command as to all matters of military law and generally

as |to all Court-martial matters; to direct and generally to

supervise the administration of military law in the Command
arca; and to provide for the attendance of a legal officar

at Lvery Local Court~Martial held in the area. The duty of a
legal officer at a Court-martiasl was to act as Judge-Advocate;
to ensure, as far as legal advice could do 80, thet the trial
wvas fairly and properly conducted in accordance with the
regulations; to sum up the evidence for the assistance of the
Court, and generally to render whataver legal advice or
assistance should be required. The duties of the Chief Legal
Officer were as already indicated. The duties of the Judge-
Advocate General, in addition to those already indicated,

were to advise the Commander-in-Chief an@ the Army Council

as to all matters of military law and generally as to all
Court-martial matters; to advise the confirming officers as
to the confirmation or otherwise of Court-martial findings and
sentences, and, after confirmation or otherwise, to preserve

the proceecdings of all Courts-martial.

I cannot say how long it took me to complate the draft
o' the Gemneral Regulations. I know that I was working at them
for several weeks, They were in print in time to be made
by the Minister for Defence, to be prommlgated as a General
Grder by the Gomm;nder-in—Chief, and to come into forge
generally on Hoveyher 1et, 1922, My impression ig that I




13,

completed my draft before the end of September. During the
cource of my work 1 bocame aware of the fact that Paddy
eGilligan, afterwards Minister for Industry and Commerce,
and later Minister for Pinance and Attorney General, but then
recently qualified as a barrister, had earlier in the year

been for some time engagod on preliminary work of the same

nature, at whose instance I cannot now recall. I got in
touch with him, but I cannot now remember whether he made
avallable to e any draft of his, He did lend me texts of
the disciplinary codes of the French and United S8tates Armies,
as well as a collection of opinions given by the United States
Judge-~Advoocate General. I found these very useful and
1na1|51'uct1ve, but my draft was based mainly upon the British
Hanial of Military Law, with many adaptations and modifications,
somelh borrowingn grom other syatems, anfl a few original

ideas of my own. I had at all stages the beneflt of the
maxi‘.mum amount of asslstance and advice from Hodnett,

I cannot recall that I was required by the Department of
Defence, or the Army Council or Adjutant-General, to make

any |alteration in my final draft befcore 1t was issped as the
General Regulations as to Diseipline. With the completion

of nlnr work upon the disciplinary code I may, I think,
fittingly bring this first chapter to a close.
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Chapter 11.

Wnile I was cngaged on the draft of the General

Regulaticns, Hodnett was, of course, anything but 1dle.

Hie had been given the rank of Colonel. In the ebsence of any
genernal code the trial of military offenders had to be
conducted in accordance with regulations and orders made ad hoc.
Applications for the convening of Courts-mertial were being '
made to the Adjutant-General from time to time by the Command
G.0.|Cs; and these were referred to us and taken in hand by
Hodnett. Horeover, as soon as it became gensral knowledge
that 8 Legal Section had been created in the Adjutent-Qeneral's
Department, our advice was sought from all guarters upon
vartous matters, not a2ll of which were our concern by aqy'
streich of the lmagination. "Business" grew fairly rapidly,
Hodnett found it necessary to get clerical assistance.

S8omeone, I camnot now say who it was, recommended Louls Carrig
as a perpon eminently suitable for our requirements; and so
we found him to be. He had been a solicitor's clerk in some
Duinn office, and was a typical Dubliner. I knew his brother,
John Carrig, who was a solicitor and partner in the well known
firm of Bourke and Carrig of Ballina, and was glad to have

him in the office.. He proved to be a reasl discovery;

loyal, able, industrious, careful, reilable, and endowsd with
a truly photographic memory; he quickly had a satisfactory
office mystem in operation. He was subsequently employed

in the Chief State Solicitor's Office, and for many yesrs
represcnted that important official at all criminal trials

in the Circuit and Central Criminal Courts, attending
prosecuting Counsel and incidentally eaving the State the
oxpenee of employing a gqualified golicitor upon this work.

He discharged these duties for many years with marked

efficiency and success.,
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I had now to consider the question of recruiting our

staff of Legal Officers. The firet neme which occurred to
me was that of John Donovan. He was the second son of
Professor Robert Donovan, leader writer for the Freemsn's
Journal end Professor of English Literature in University
Col&ege,—, Diblin, 1 had known him a3 a student there before
he left to take a Commismsion in the British Arnmy. Ha had
served with distinetion in cne of the Irish Regimenta
during the last twvo years of the 1914-1918 war, and hed been
demobillised, I think, scmetime in 1919 or 1920. I had
epent many a pleasant time with him during my frequent
intervals of leiauré wvhen a Republicaen Judsze, end was aware,
from his taik about'hia military experiences, that he had pome
knowledge of Courts-martial by reason of having acted on
occanlons ag prosecutor and prisoner's friend, I approached
him with an offer, which he accepted, of employment on the
Legel Ataff, I told him I wae on the look-out for other
suitable candidates; and he at once suggested Cherlie Cassy,

"I had knowvm him firet as a fellow pupil for a short period

at 0'Connell School. He hed joined thes British Army as a
private, later uecuz:in.g a Commigsion and serving as an
officer throughout moat of the war, On demobilisation

he hed decided to stﬁdy for the Bar, and at this time was &
law student at the King's Inns as well ae at U.C.D. Ke
also accopted my offer of employment, My next recruit was
Thomas J. Coyne. I had met him also, once or twice, as a
student in U.C.D. Casey told me that he had served for

2 short period in some capacity in the British Air Force,
whether as an Officer or Cadet I csnnot now recall; that
hé had been a fellow student with him at King'e Inns, and
that he had been called to the Bar at Easter. These three
became| my intimate personal friends, perticularly Casey,
with whom I maintained close personal relations until his
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doath six years ago. All three uere men of ability, endowed,
each in his own way, with a fund of wit and humour, and were
in consequence the best of company. Their subsequent
careers will bear mention here. Donovan became Assistant_
Sacretary of the Electricity Supply Board. He died in 1950.
Casey wns called to the Bar in 1923, end developed a large
practice as a Junior and later as a 9enior Counsel.

He became Attorney General in 1950, and a-Judge of' the High
Court in 1951, Coyne resigned from my staff some Time
early in 1923 to take up the position of Private Secretary
to Kevin O'Higgins arter he had become Minister for Justice,
He was later seconded to the Department of External Affairs,
and spent some time in the Irish Legation in Rome. He
returned to the Department of Justice and is now Secretary
to the Department.

I cannot remember what work we found at first for our
nevwly recrulted staff, but I imow that they wers not idle,
I im;gino they found plenty to do in the way of ofiice work,
as woll as functionlng from time to time as Judge—-Advocates
or Pfonequtors at Courts-martial. I can remenmber the first
Court-martial held under our auspices. One Sergeant-Major
Dixon, an old goldier in ever& sanpe of the term and an
ex—N.E.O. of the British Army, was charged with mtinyg.
It eppeared that he was one of a party of troops, under the
command of a Captain Capreni, engaged in military operations
against the "Irregulars" in County Cork. Caprant gave his
men some order which Dixon considered to be in some way wrong
or unrsasonshle, and,yhich he refused to obey, advising some
of the men to do likewise. On the return of the party to
theilr headquarters somo half dgzen, including Dixon, were,
on Caprani's complaint, charged with mutiny and insubordination
and placed under arrest. There wore nmo facilities for

trying| them by Court-martial in Cork, snd it was decided to




7. .

send them to Dublin for trial, At this time railway
commmunication between Cork and Dubliin had heen cut by the
destruction of the tlallow viaductol Road communications
vere difficult owing to trenching and bridge deptruction,
and |in any event transport could not be spared, nor could an
escort be afforded, to convey them to Dublin by road,

It ves decided therefore to send them unescorted by sea,

vhich was at the tims the most convenient method of
communication, They were put on board ghip at Cork, and,
since it wap Qoemed inadvisable to gend them unarmed without
an eascort, they weré allowed to keep their weaspons. I
do not reﬁcmher wvhether any arrangements had been made to
have them met on the ehip's arrival in Dublin; if so the
arrangemsnts must have migcarried. What in fact happened
was Lhat ona fine morning Sergeant-Major Dixon marched hie
merry muitinesrs through the strests of Dublin from the quays
to PLrtobello; gave them the order to Ground Arms! and duly
reported himself and his men under arrest to the Orderly
OffiLer. Arrangements were made for a Court-martial, at
vhich Hodnett aeted_aa Judge-Advocate and Donoven prosecuted.
X cannot remesmber much about the trial, not even the result.
'¥hat |1 do remember e that Donovan told me that Dixon viewed
the whole proceodings with a somewhat superior air of
disapproval, He vas not so much concerned with his ovn
predicament as an accused facing a sericus charge, nor 4id he
for J omoment suggest that he was not getting a perfectly
falr Lrial. He was just a trifle hyrer-critical of our
goneral style of conducting Courts-martial, and vas disposed
to compare the trial somewhat unfavourably with others of
which he appeared to have had personal experience during his
serviTe in the Britieh Army. He thought that on the whole
we had not done badly, but that we appeared io suffer from
the lack of an eclemsnt of "apit ang polish” which, in his view,

was a most essential charactertistic of all military proceedings.
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Yie wsx;e concerned ;with soveral other Courts-martial held
around this time in Dublin and the Curragh about which I can
remenber 1ittle that is of any interest. There was one,
however, of which I can recall more than a little; but with
which I took good care to be concerned as 1little as possible,
There was a man employed as a civilian clerk in the Adjutant-
General's office. His name was I think .
It wan known that he had a brother fighting with the Anti-Treaty
foroes, but puoh family divisilons were common enough.
Correspondence found on a prisonér clearly showed that somescne
who was employed at G.H.Q. was giving information to the enemy,
and there were indications pointing to the Adjutant-General's
office, Suspicion fell upon .

The lIntenigence-peOple took charge of the matter and a trap
wag laid for him, It was arranged that a telephons measage,
saem:llng.‘l.y of great importance, would be sent to the Adjutant-
Genersal's office and that would be lef't
apparently alone in the office to receive it, but that he
would be in reality ltept-undex' obgervation a¢o that his
behaviour could be noted. The message was sent and received
by him shortly before he wae Gue to go off duty., He duly
made note of the message on the appropriate pad, but also
made another note which he put in his pocket. He was
followed vhen he went off duty and arrested as he was leaving
the Barracks. Tho note was found upon him and proved to be
an accurate record of the telephone mésasage. Higs explanation
ag8 tolhow he came to have it on his person was considered to
be unconvincing and unsatisfactory. It was decided to have
him tried by Court-martial and punished, if convicted, and
the matter was referred to us to0 have the usgual arrangements
mafe. Hodnett and 1 at onte omme to the conclusion that this
was a oase with wihich we should have mthi;:g to do, and I
went over to the Adjutant-Gemeral to discuss the matter.
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I fourd him in a very determined and obdurate frame of mind.

He wanted tried and, if convicted, ehot
es @ 6py. 1 reminded him of the.case of the man in
Limerick who had been convicted and sentenced to be flogged
for| the larceny of Colonel Hogan's trousers, and pointed out
that this was an exactly parallel caee,

vas| a ¢ivilian clerk; he was not a soldier; he was not
gubject to military law; end we had no right to try him

by llzour't-aartial. We argued the matter at length without

getting anywhere. He paid it was ebgurd that

vho| was c¢learly a spy, should bBe allowed to go unpunished.

I said that he might be a spy, but that it wes not going to bs
50 easy to prove it, Much of vhat asppeared to point to his
3uzlillt would not be admissible in evidencse, being in the nature
of mere hearsay; and the rest did not appear very convincing
to me. If he had been allowed to go into tovn after leaving
ths [Barracks, and had been followed and kept under
obaervation, he might ﬁosﬂib]y have betrayed himself by
giving the msssage t0 somaone. Hatters vould then have beon
@irferent, dbut the Intelligence people had acted
precipitately, and;, as it was, the cage againat him was by no
means convincing. The strength or weakneas of the case was,
however, quite irrelevant; he was a civilian and we had no
right to try him. The Adjutant-Oeneral was adamant in his
determination to go on with the Courte-martial. I was

' equally determined to have nothing to 4o with it,

A few days later a senior officer - I think it was a
Colonel Dunne who was Director of Chemicalp - came to ms
looking for advice. He Baid he had been asked to act as
Preslident of a Court-martial to try this man H
and that ho felt very uneasy about the vhole business. b 4
told him vhat I had told the Adjutant-~Gensral; and he went
away feeling still more uneasy. 8ome days later Colonel Joe
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Byrne cams to seé me on & similar errand, It appeared that
Colonel Dunne had: managed to extricate himself in some way,
but that Byrne had been definitely nomi_nated as Preaidqnt

of |the Court-martial. I gave him the benefit of my opinion
and he departed looking very thoughtful.

The Court was constituted and vas
brought before it for trisl. In sccordance with the ususl
procedure he was apked if he had any objection to any
in;‘.nvidual member of the Court, and if so to state the name of
any, aﬁch menber and the reasons for his objection. He
replied that he objected to the ﬁesident. He was asked on
what ground? Ho replied that he belleved that Colonel Byrne
was prejudicad against him, He w.aa asked to elgborate, and
sald that the preovious night Colonel Byrne had come 1inic his
cell in the Guerd Room and threatened to shoot him.

Colonel Byrne said tl;at he thought that in the circumstances
it would be better if he did not act on the Court, and that
in his opinion the objection should bé allowed. The
objection was accordingly allowed and the trial was adjourned
to allow the Court to be recomstituted. Thie was the etory
told to me at the time -~ Af my memory is accurate - but I
cannot of course vouch for its -truth. I belleve that Colonel
Byrne d4id, howvever, extricate himself from his difficult
position in some abgsurdly ingenlous way.

The Court vas reconstituted and vas
tried on the charge of being a spy, found gullty, and
aentenced to death. ¥e had been kept informed of these
events though I cannot remember how or by whom, and I decided
to make another attempt to convince the Adjutant-General
of the error of his ways. I told him that he had refused to
.take ny edvice as to the trial, but that so .far no
irrevocable harm had been done. If, however, he persisted
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in|ignoring my advice, and the sentence of death was carried

out, then it was by -no means impossible that everyone .
concerned might £ind themselves eventually facing a charge of
murder, I told him he simply could not go on with it.

We |again had a long argument, but at length he agreed that the
sentence could not be ocarried out. It was commted to one

of |penal gervitude for 1life end after putting in what wms,

1-am sure, a very uncomfortable period of somé months in a
Detention Barracks, was eventually released on the granting of m
genersal ammesty. . I heard long afterwards that, on the

advent of the Fianna F41il party to power for the first time

in the early thirtiecs, he had been given a position in the
service of t.hé Government - as a Customs Officer on the

Border, Whether this Btox;y had any foundation in fact I

eou.!l.d not sa'y.

We had enocugh in thé way of ordinary business to keep
us fully occupied but as yet my contemplated organisation
had | scarcely begun to mateorialise, and I had no legal
officers with whom to otaff the several Conmands, The
first phase of the conflict in which the Anti-Treaty forces

attempted to maintain their hold upon towns or districts,

or upon fixed positione which they had oceupied such as _
barracks or mansione, was coming to sn end. Vhenever they
vacated such a position they almost invarisbly destroyed it
by fire or explosives to prevent its use by Government troops.
To hamper troop movements railway bridges were blown up,
ralls lifted, and stations destroyed, while roads everywheré
vers| trenoched and dridges and culverts wrecked. Under the
protence of military necessity there wee much senseless and
indeed vindictive destruction pf rroperty both public end
private, There were atill olashes between oppoeing forcen

of some strength, but, as I had foreseen, the struggle was in
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process of pettling down into bitter guerills warfare
reminiescent of the toughest period of the fight against the
British. The news which we have been hearing of late about
events in Algerie and Cyprus will help towards come
appreciation of vhat affairs were like, There were ambushes
of military lorries of small parties of troops, individual
killings thought to be "executions” by Anti-Treaty gunmen and
widespread seizure and destruction of property on the one hand,
and| wholesale arreste, rmch interrogation of prisoneors by
“third degree" methods, and meny acts of indiscipline,
including individual killinge thought to be "unofficial
executions”, on t.b.é -other, The eituation wap, as I had
veguely foreseen, becoming ripe for the introduction by the
Government of a policy of military courts; but the first
inkling I got that :anur such policy might be in actual
conii'.emplation wag in conversation, one Saptember evening, at
Paddy MoGilligen's house, or rather his mother's house, in
Leeson Street, There were several visitors there besldes
myself, including Ernest Blythe, who wae then Hinister for .
Local Governmont, In the course of conversation about the
etate of the country Blythe remarked that sooner or later
drastic action woultll have to be taken to put an end to a
state of affalrs vhich, if it were allowed to contime
indefinitely, would result in national ruin, economic and
otherwise. I asked him what he meant by "drastic action™.
He sald thet ho meaent the severs punighment of those in arms
againat the Government, that when any 'Irregulars' wera
cornored they seldom if ever fought it cut but usually
surrendered temeiy, knowing that the worst that could happen
them was a period of internment during which they would be
freoly supported at the sxpense of the State. There was, ﬁe
eald, no slement of :deterrent effoot in this. I asked Aid he
emiéage a policy of military courte and executions, and he
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sald he @id. I obeerved that such a policy might well have an
effect the oppoai%e of that intended; might harden the
attltude of the 'Irregulars’, add to the bitterness of the
struggle, leed to a counter policy of reprisels; and provide
them with a nuaber of "martyrs" to their csuse in a vay in
which no casualties sustained in the course of the fighting
could ever do. Several of those present joined in the
discussion which, like most political argumente in this

couﬂtry. wvas warm, interesting, and of course entirely

inconclusive, I went home quite convinced that my worst

fears wero sbout to be realilsed,

Within a fev days I was told -~ whether by someons on
bahalf of the Army Council or by Hugh Kennedy on bhehalf of
the Government I cagnnt recall - that it was proposed to ask
the D41l for special powers to deal with the situation, and
that; these would involve the eatablishment of Military Courts.
Each| Court would have to include a person of whose legal
knowledge and experience the Law Adviser, Hugh Konnedy, ﬁas
eatiefied, The Courts were to have jurisdiction to try'

ypersons for offences such as attacks upon the National Forces,
unauihorlsed roseession of arms, ammunition or explosives,
and iha selzure and destruction of yroperty. I was told

to proceed as quickly as possible with the completion of my
organisation by the recruitment of officers of the requisite

logal knowledge and experlience,

I set at onne@&bout my recruiting taak, I had already "
in mind certain members of the Bar who, I knew, had had
military experience, 1 wae told that Kevin O'Higgins, who
had now become Minister for Justice, had received quite a
number of applications from barristers and solicitora for

positions as Diatricg Justices to replace the old Justicea of

the Peace, and thatithere vere more applicants sultable in




24.

every way than tfxere were vacancies to be filled. 1 ealled

to see him, and he gave me the names of those whom he would
have liked to, but could not, sccommodate. He made special

- mention of John J. Hearne whom I had known in U.C.D. and later
as| Counsel appearing before me in the D41l Courts. He was

a Waterford maen whose family ha& always been staunch supporters

of |John Redmond and the Irish Parliamentary Party. He had

himself in the 1918 General Election ardently and eloquently
supported John Redmo:pa's son, William Archer Redmond, as
candidate for Waterford in oppositiom to the Republican noninee,
Dr. Vincent White, for whom incldentally my brother, Dr. Bob
Davitt, then a medical student, had campalgned vigorously.
0'Higgins told me that he would have appointed Hearne, of
whose character and ability ke had a high opinion, but that
there had been opposition within the Gove_rmnent which he had
been unsble to overcome, Ho hoped that I would be sble to
find room for him on my staff. 1 sald that I would be very
8lad to have him if he would accept the employment I had to
offer, He 414 become a member of the legal staff and I may
here make reference to hisg subaequent career, He resigned
in September 1923 to take up a posltion ap an Assistant
Parliamentary Draftsman in the Attorney Gieneral's Office,

Ee was subsequently transferred to the Department. of External
Affaire and held several important diplomatic positions
abroad., He was until recently our Ambassador to Canada,

ond L.a now our Ambassador to the United States.

Furnished with the list of names I got from O'Higgine
I wrote to several of the men included, keeping as far as
posaible to poople whom I knew peroonally, I also wrote to
certain others whom I had kept in mind for some time. I
asked each to be good enough to call to see ma, on a day I
epecified, at Government Bulldings vhere a room had been
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placed at my disposal for the purpose of interview. I said
that I hed a propcsition.to make which might be of interest.
By this time General Mulcahy, who was now Minister for
Defence as well mp Commander-in-Chief, had asked the DLl
for |the necessary povers; and on September 27th had been
granted them by the Army (Special Powera) Resolution,

1 believe that moet of the men to vhom I had written called
to slee me ap requested, or elee got in touch with me later at
Portobello Barracks. I explained mattera to each and made
my offer of employment. = Some accepted and several refuaed.
Soms of those who 314 accept told me that they hesrtily
wiahied that I had not written to them, but, that once they
had been given the opportunity of gerving the State when it
appeared to be in some danger, they felt it to be their duty
as citizens not to refuse it. There was one circumastance
that| struck me most foroibly. Not one of these men whom

I interviewed made any inguiry as to remneration, nor would
I have been able to give them any information if they ‘had
asked. There was one incldent that had an alement of
comedy, 8ir Alfred Cope had been Assiastant Undeip-S3ccretary
to the Lord Lisutenant under the British regime, and was at
that time, along with certain other higher.civil Servants,
on loan to the Provieional Government, I 4id not know his
appearance, and there were several of the men to whom I had
written whose appoarance I did not k;zow elther, Copo
happened to come into my room by chance, and I assumed that he
vas &l possible candidate for employment on the legal staff.
We talked at crosg-purposss for some moments before I

discovered my miatake,

As a result of my recruiting efforta then or later
I eecured the mervices of the following:- Henmry Conner,

John J, Hearne, Josoph Kenny, Gerald MeCarthy, Joseph J. Hoonsy,
; .
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Charles ¥yse Pover; Jogeph Reldy, and Eugene Sheehy; uwho
were all practising Jjunior barriatére. and J.d. Bergin,
wulnam'cg'mn, Trent MoCarthy and Williem T. UcMenamin, who
were solicitors. Ueny gfhera became members of the legal
ataff later, ell of'uhose names I cannot at the momsnt recall,
One, of the last to Join of those mentioned was Joe Moonsy.
He |cnm to eee me in Portobello in response to my invitation.
After some dlscussion on my offer he said he would like somo
time to consider the matter. He cams back later and told me
he had asked the advice of Tim Hesaly, K.C., who was a family
friend, and had been advised to accept the position

offered provided the salary was not less than £800 a year,
This was the £irst time that anyone had mentioned the matter
of remuneration, I vas still 1in reoeipt of my Jjudicial
salary of £750, while Hodnett hed been allotted a salary

of £600 which, I think, must have been fixed 'tn relation to
mine though I had no part in fixing it. Donovan, Casey and
Coyne, 1f ap yet on the pay-roll at all, were in receipt of
something like ten or twelve shillings a day according to
their rank as Captains. 1 told Mooney I would pee what

1 could 4o about the matter of salary.

I had now to prepare and put forvard for the approval
of the proper authorities my proposals for the estasblishment
of the legal staff, I discussed the matter firat with
Hodnett and then with the Adjutant-3enoeral snd reached
agroeement.. Thers were at this tl.ma_l believe eight commanda
of which the names, General COfficers Commanding, and
Headquarters were as follown: - Eastern Command - G.0.C. Da'niel
Hogan - H.Q. Griffith Barracks, Dublin; Cork Command - G,0.0.
Emmet Dalton - H,Q, Cork; Kerry Command - G,0.0. W.R.E. Murphy -
H.Q. | Tralee; Bouth Western Cammand - Q,0,C. .Hichael Brennan -
H. Q. I.!.m:eriek; Wesatern Command - @, 0,C. Se&ﬁ McKeon - H.Q.
Athlone; HNorthern Command - G.0,C. Joseph Sweeney -~ H,Q.
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Stranorlar, and there vere two other Commands the nawes of which
I cannot remember with H.Q.e at Kilkenny and Roscrea and
whoge GQO.C.p were respectively Prout and Patrici ﬁulcaha;
I proposed to assign Sheehy and ;egny to the Eaaiefn Command,
each with the rank of Commandant and a salary of £800 a year -~
BSheehy to be the Command Legal Staff Oft_‘lioler. The o_ther
proposed aseignments with the game rank and salary were: -
Power to Cork, . Conner to Limerick, YcCarthy to Kerry, Hearne
to Athlone, Mcienamin to Stranorlar, uoonéy to Kilkenny,
and| Reidy to Roscrea. For the time being I made no appointment
to the Curragh. Donoven, Casey and Coyne were to remaln at
G,H.Q., with the rank of Lieutenant~-Commandant and a salary of
£4,00, I believe I assigned Cahill as Assistant to Conner,
and Bergin to Hearne, There were others who at this time
or later woere assilgned as Assistants to the other Command
Legal Staff Officers. Some of their names I cannot remsmber.
" I know thet I apeigned a young Solicitor's Apprentice called
Fred Lidwell to assist Mooney in Xilkenny. Vihen the Army
was at its peak figure of some fifty to sixty thousand men,
the legal staff at ite maximum nunbered some forty or fifty.
My proposed establishment was duly and expeditiounly

sanctioned.

I had been furnished with the text of the Army (Special
Powers) Resolution; and I was now 1nstruotéd to drart
regulationns to be mada'by the Army Councll and issued as a
GeJoral Order providing for the establishment of the proposed
Hilitary Courts, their constitution, jurisdiction, and
procedure, and for the trial of persons charged with any of
the offences set out in the Resolution. Thege inatructions
I proceeded to carry out. I completed the draft of the
Geieral Regulations as to the Triai of Civilians by Military
CGurtq in the couéae of a day or two, and they were in print
in|{time to be madé by the Army Council and ipsued as a General
Order on October énd. X have not got a copy of these, but
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are to be found in the issue of tho Iris Oifigidil
ovember 2{sgt. They provided that any civilian charged

with any of the offences specified should, upon trial and

conviction by Military cov._u-t, be 1liable to such punishmsnt as

was

The

provided therefor. The specified offences were: -

(1) Teking part in, or aiding or abetting, any
attacks upon, or using force against the
Rational Porces.

(2) Looting, arson, destruotion, seizure,
uniauf'ul possession, or removal of, or
damsge %o, any public or private proyerty,

(3) Having possession without proper authority
of any bomb, or article in the nature of n
bomb, or any dynamite, or gelignite, or
other explosive substance, or eny revolver,
rifle, gun or other Firearm or lethal
weapon, or any anmunition for such firearm,

{(4) The breach of any general order or
regulation made by the Army Council.

specified punishments were: -~ death, penal servitude,

imprisonment, deportation, internment, and fine. Any of

thezse could be imposed in respect of offences specified in

)
the

(2) or (3). 1In respect of the offences specified in {4)

runishment was to be such as the general order or

regulation in guestion provided, The Court was to be convensd

by the General Officer commanding the Command erea within which’

the

offence was alleged to have been committed, and was to be

constituted as follows: A Prepident appointed by the Convening

Officer with a rank not lower than that of com:_nanaant; a Legal

Ooffi

cer nominated by the HMinister for Defence and certified

by the Law Officer to be a person of iegal Eknowledge and

experience; one other officer of rank not lower then that

of Captain. A Legal Officer could be appointed to act ﬁa

Preasident, No person was to be tried until after the

expi

was

ration of a period of L8 hours from his arreat. He
to be provided with a copy of the Charge-gheet and an o

ebatract of the evidence to be given againmst him, not later
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than 244 hours befcre his trial. He wes to have every

reasonsble facllity for preparing hiep defence, an@ could be
represented by soliclitor or counsel. He was to have the fight
to Lbject to any member of the Court, except the Legal Officer,
for|cause shewn. The Court was to determine its own
procedure; except that 1t was to be bound by the ordinary

1law| of aevidence; and wes to have regard, as far as wvas

practicable, to the procedure provided for Courts-martial

by The General Regulations as_to Discipline, On completion

of the triel the Legal O0fficer was to sign and date the
proLeedings and teansmit them to the Adjutant-General.

Every finding and sentence was to be subject to confirmation
by the Confirming Authority which was to be any two members
of the Army Council. Upon due confirmation of finding and
sentence the Convening Officer was to make provision for the
execution of the sentence. Instead of convicting or .
acquitting an accused person, the Court could recommend hia
intornment.. The Regulations were to come into force on such
day [as the Army Council should determine and announce by
proclemstion. By Order of the Government dated September 28th

the Army Council had been constituted as follows: - Richard

Mulecahy, Commander-in-Chief, end Sedn McMahon, Chief-of-Staff,
witd,rank ag Generals; and Geardid 0'Sullivan, Joseph
McGrath, and Diarmuid O'Hegarty to be respectively Adjntént-
General, Director of Intelligence, and Direcctor of

Organisation, with rank as Kajor-Generals.

Upon October 3rd the Government by proclametion
offefed an amneaty'to all of those in arms against the State

provided they surrendered thelr arms on or before October 15th.

The following paragraphs merit gquotation: -

1s Certain persons arreyed in arms ageinst the Btate
in an attempt té defeat by force the will of the people

have created a state of armed rebeliion and insurrection
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in the course'of which the lives of citizene and soldiers

of the State have been taken, their liberty violated,
and vast quantiﬁies of public and private property
plundered and déatroyed;

é. The Government, with the sanction of D1l Eireann,
hee charged the National Forces with the task of
auppressing the rebellion, of restoring peace and order,
ani of securiné to the citigene full protection of life,
liberty, and property; and for the better carrying out
of this task the Government and D£1il #ireann have
sanctioned and approved the exercise by themn, under the
Authority of thé Army Council, of certalin powers,
including power to set up Military Coﬁrts for inquiring
into charges against persone slleged to have
partioipated in the sald rebellion and the acts
Aforesaid, and to inflict punishment in respect of

such charges if proved.

e The Government, however, knows that many such
persons have beeh forced to participate in such actiona
Jgainat their will and better judgment, while others
have come to reslise that they have in truth put their
hends to the ruln of their motherlsnd; and the

Government, moved by the hope of restoring pesace

without further bloodshed and loss, has, therefore,
declided that an obportunity be offered, even now, 10
Thoae who are willing to throw in their lot with tha

majority of their fellow countrymen, to withdraw

from this rebellion with immunity for themselves.

Following the appearance of this proclamation I was
instructed to draft another to much the same effect, to be
issued by the Army Council. I profduced the following whiéh
wag duly published on October 10th. Ap 1t explains matters

fully I may be pardoned for quoting it in full,
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Bglaigh na hiireann,

Gleneral Headquarters,

Portcbello Barracks,
' bubiin,

-2 .
TO ALL WHOM IT HMAY CONCERN:

1. With a viev to the speedy termination of the present
state of armed rebellion and insurrcction, and the
restoration of peace, order, and security, the Government

vith the sanction of D4il Bireann hes sanctioned the

doing by or under the authority of the Army Council of

all or any of the followlng matters or things: -

(a)

(v)

The setting up of ilitary Courts or Committoes
for the inquiring into charges againet persons
in respect of any of the offences hereafter
mantionéd, provided, however, that every such
Hilitary Court or Committee shall include as a
member éhereof at least one person nominated

by the Minieter for Defence and certified by the
Law Orf#cer t0o be a person of legal knowledge and
experieéce.

The 1nq@1ry by such Military Courts or Committees

linto the casee of persons charged with any of

the offénces following, that 1a to say: -
(1) taking part in, aiding, or abetting
&ny attack upon, or using rorce.agaiést
the National Forces;

(11) 1looting, arson, destruction, seizure,
unlawful possession or removal of, or
damage to, any public or private propertys

(111) having possession without proper authority
of an& bomb, or article in the nature of a
bomb, or any Qynamite, or gelignita, ar
other explosive substance, or any revolver,
rifle, gun, or other firearm or lethal

woapon, or any ammunition for such firearm;
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(a)
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(1v) the breach of eny general order or
: regulation made by the Army Council;

and the infliction by auéh Hilitary Courts or
Committees of the punishment of death, or of penal
gservitude for any periocd, or of imprisonment for any
period, or of a fine of any amount either with or
without imprisomnment, on any person found guilty

by any such Court or Committee of any of the
offences af'oresald, provided that no such sentence
of death shall be executed except under the
counter—-signature of two members of the Army Council.
The removal under the authority of the Army

Council of any person taken prisoner, arrestsd,

or detained by the National Forces to any place.

or places vwithin or without the jurisdiction of

the Government, and the detention or imprisomment
of any such person in any place or places within

or without the aresa aforesasid.

- The regulation and control of the sale, possession

and transfer of, and dealing in, revolvers, rifles,

guns and other firearas.

By regulations made the 2nd day of October, 1922, the

Army Council have provided for the trial by Military Courts

of civiliane charged with the offences specified in the

rreceding peragraph and for the infliction upon any

.eivilian convicted by a Hilitary Court of any such offence,

of any of the following punishments according to the

nature and gravity of the offecncet

Death

Penal Servitude
Imprisonment
'Deportation
Internmont
Fine,
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3. It is provided by the sald Regulations that they
Lhall come into force upon, and shall apply as from, such
date as the Army Council sh:l'_:ll determine and announce by
proclemation, :'._

Il;. By proclamation publial:;’_ed the 3rd day of October, 1922,

the Government enncunced and‘ proclaimed as follows:

(1) Every person who 1s é‘mgaged in such insurrection
and rebellion algai.rm'l:‘.i the State as aforeaaid,
or in such armed opposition to the Nationsl
Forces aa aforesaid, lclar who has been guilty of
any offence against the State, directly ariaing
out of such 1naurrect.:li.on, rebellion, or armed
opposition as aforeeall;d and who, on or beforea
the 15th day of Oetobej?, 1922, voluntarily
delivers into the poaaéssion of the Natlonal
Forces all firearms, nx;_-ms,' weapons, bombs,
anmunition and explosives, and all public and
rrivate property, now ul’inlawrully in his
possession, and quits a:-;ll lande or buildings
unlawfully occupied by llnm, and who, on or
before the 15th day of 6ctober, 1922, volunterily
coases %o take part in, Iim;' aid or gbet, such
insurrection, rebellion,i.i or armed opposition,
ohall be permitted to re'?um unmoleated to
his house, and to every élmch person we hereby

- offer, assure and proclai':im e full amesty and

pardon for all such 1nsu15?ection, riot,
rebellion, and oppositlon‘.l and offence ae aforesald.

(11) Every such person may deliver any such firearms,
arms, weapons, a!mnmition,i: exploslves and bhoubs,
and any such public or p_ril'ﬂrate property es
aforesaid, {to the Officer Commanding the nearest
Military position or station, or to any such
person as shall be nominated by him.
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Know Then and It Is Hereby Announced and Pproclaimed E
as follows: E

(1) After the 15th day of October, 1922, We,
the Army Council, will exercise all the
powers and do all the mattere snd things
in the first paragraph of this Proclemation
mentioned, or any of them, asccording as the

same shall to us pgeem necessary or expedient.| |

(2) The said Regulations as to the Trial of !
C:l_ﬂil:lans by Military Courts made by us, the
Army Council, on the 2nd day of October, 1922,
‘shall come into force and aprly as from the
15th day of October, 1922, Given at General

Headgquarters, Portobello Barracks, Publin,
and published thies 10th day of Ootober, 1922, j

B8igne@ on behglf of the Army Council,
Risteard Ua Maolcatha, General,

Commander-in-Chief,

All Command Legal Staff Officers were directed to
proceed to their assigned posts at once. Ve at Q,.H.Q, hadl.

been provided with a new set of offices and itiving quarters‘ in,

Portobello Barracks, Two large barrack rooms on the upper
floor of a block of buildings near the Rathmines Road gate hed
been allotted to our uge, One had been furnished in
reasonable comflort an é conmbined dormitory and living room;

and the other situated Just on the other side of the stair-case
landing had been fitted up and furnished as officee. There :
were, if I remember rightly, three apartmentn; a private officFe
for me, an office for Hodnett and his subordinates, and a gener;al

office in vhich Carrig and the typist worked. We were dimLcteh
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by the Adjutant~General tc take up ocur quarters in the Barracks
by October 15th, Sheehy, Donovan, Casey, Coyne and myself 1

alected to share the dormltory. Hodnett preferred quarters :

|
which he had secured elsewhere. I believe ws all moved i on

the 14th. |

}

Some weeks before this the G,0.C. Eastern Command, l)mai

Hogan, as he was ususlly ealled, had recommended to ms for

employment a solicitor from his own part of the country who had
some military experience, I took him on but was not, after |
aome trial of his capabilities, prepared to keep him at G.H.Q.
When making appointments to the various Commands I took a
certain malign pleasure in assigning him to Hogen'se H.Q.

Within a few days Hogan was over with me rrotesting viroronsly:.
it seemed that he knew far more sbout the men than he had eeeni
fit to tell me vhen asking me to employ him. I told him| it |
was his feult that we had the gentleman in the Army at all:

1

and that the proper place for him was at Hogan's own K.Q. l
In deference, however, to Sheehy's wishes, rather than to '
I

Hogan's, I agreed to make a change and brought the officer

in question back to G.H. Q. He solved gll our difficulties as
far ae he was concerned by falling a few weeks later from the ,
window of a private muraing home and sustaining fatal :lnjuries.l
I sent Casey to replasce him and in a very short time he and

Hogan fell foul of each other in soms way. Again Hogan came
over to gee me, this time in quite a ‘temper. He hed a gift

for pletwreeque Af gomevhat crude language, and told me |

i
alliteratively that he was not golng to have that, ete. , etc. ote

at his H.Q. As a ohild Charlie had met with an accident and
sustained a badly broken nose with the result that his features
were more then somevhat flattoned; and Hogan's deseription
vas to soms extent justified. I told him, however, that I
was not prepared to make any further change; that he haod a
first-clase officer in Casey, and that if he could not get
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to like him be would have to put up with him in any svent.
In a short time each came %o recognise the other's good
qualities and their relations becems excellent, I told the

others of Hogan's graphic description but it was a long time
befaore 1. told Casey. e used to refer to him cryptically as
vesssess VOPYy much to his mystification and.eventually we
‘hed to tell him the origin of his mathematical nick-name,
With Casey'e assignment to Hogen's H.Q. and the establishment
of good relat:lohs botusen them 1 may fittingly end this

gecond chapter.
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1Chapter 111,

I cannot say whether any appreciable number of those| in

arms agalnst the Government took advantage of the ofrfer of an ?

emnesty; mnor cen I recollect whether i1t had any significant
effoct on the course of the struggle which dally grev more
bitter. The réesponsibility for deterwmlning who was to be
brought to trisl before the Military Courts rested upon the

@.0.C.8 of the various Commands; and it wae eome time befors

eny Court wes convened. The I'iret one was held in Kerry

where four men - Mathew lloroney, Thomas Devane, Cornelius Casey

and Dermot Q'Connor - wore charged with one or more of the

|
|
|
|
gpecified offences, tried, found guilty, and sentenced to death.

I cannot recocllect the offencee with which they were charged;

but in all probability they were attacks upon the Natlional

Forces or pogsession of arms. In due courseé the proceedings

of the trial were sent over to me from the Adjutant-eeneralﬂa

office for my asdvice as to confirmation or othervwise,
The proceedings were perfectly in order; the trial had been
properly conducted in eccordance with the Regnlaﬁiona; and
I advised the Army Councill accordingly. They confirmed the
findings and sentences; s&nd, through the Ad jutant-General's
office, duly informed the Convening Officer, G,0,C, XKerry
Command, of such confirmation. It then became hie duty to
provide for tﬁe execution of the aentenceé. All this
happened at the end of Cctober or beginning of November but,

as will be seen, no execution ever took place.

|
[
|
1
i
|
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on November 5th Ernie O'Nalley, credited with being the |

Aesistant Chief~of-8taff of the Antl-Treaty forces, was

|
|
:
1
arrested at 36, Ailesbury Rosad, Dublin. This was the residence

of Mrs., Humphreys, & sister of The O'Rehilly who was killed
guring the fighting in 1916, She was living there with ke

br |

deughter, Sheila, and Madam O'Rahilly when the place was
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searched by a mnall party of military. Pocuments werse found !
which 1nﬁioateq that the house was being used as an "Irregular"
H.Qa In the course of their search the party vere proceedingi
to investigate what appeared to,be n wardrobe when shots were
fired from vithin vhich instantly killed one of the soldiers.
There was an immediate exchange f’f fire in the course of wlnuh .
O'Halley weé seriously wounded and Madam O'Rahilly and a :
domeptic servant, Eileen Fl.anaéan, wera also hit but not
seriouely wounded. Hra., Humphreys, her daughter, and Madam

0'Rahilly were taker into custody along with O'Malley.

On November 8th the daily papers carried a proclamat:lonJ
over the gignatures of de Valera and Stack purporting, as J

' members of a reconstituted Republican Govermment, to declare

the Provisional Government to be i1llegal. On that same day
the sscond Hilitary Court wes held when four young msn, all
under 22 years of age, were tried at Griffith Barracks,
’They had ell been arrested at night in a Dublin street
when each was found to be in possession of a loaded revolvTr.

They were charged accordi_x_:gly, tried, convicted, and sentenced
to death, The proceedings of the Court reached me in due

course, They were perfectly in order and I adviged the Army
Council to that effect. These four men were: ~ Poter Casaidy
and John Gafrnéy, stated to be of the Third Battalion "I.R.A. "3
and James Fipher and Richard Twohig, etated to be of the
S8econd Battalion.

On the following day, November 9th, an attack wag made
on a section of the troops in Griffith Barracke. They were on
parade in a barrack square which lay open to fire from the canel
bank at the rear of the ‘Barracks, Some "Irregulars”, armed
with rifles end a mechine-gun, tock up positions on the roof's ]
of houses on the far side of the canal, and opened fire on|the'

|
troops standing on parade in the square, Eighteen men were hit

i
4
|
|
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in the firset burst of fire, the remalnder escaped by throwing
thempelves £lat ‘on the ground. The firing contimued for some i
momente before ahy effective counter meapures could be brought
into play. The whole affair lasted scme fifteen ml.nutes- and
resulted in ons goldier and two civilians being killed and |
sevanteen soldiers vounded. There was a mumber of prisoners in
a large building in the barracks with windows adjacent to the
square on wvhich the parade had heen held, 8ome of the troops
proceeded to "see red” and opened fire on these windows.

Lackily the l;risonera insids hed had the ponsse to throw

themselves on the ground, and the troopa vrere pot undor controJL
before anyone could be hurt, The affalr aroused s greas deali
of indignation, and I heard i1t stated in G.H.Q. that during tho
fight ageinst the British a plan for a similar attack had tlmenl
discussed and turned dovm as being "too dirty".

The following night attacke wore made on both Griffith
and Portobello Barrscks vhen they were gsudbjected to bursts|of
rifle and mechine-gun fire. The fire waa returned and much
ammnition was expended in an “engagement"” which lasted aou'ne
fiftean or tuenty minutes, There were no casualtien as far
ap I remember; and the oppoeing forces_ could, I believe, have

seon” 1little or nothing in the wey of human targets to fire|at.

tihen the firing started we were in our quartere playing poker.

Whon the alarm vap pounded Casey and Coyne grabbed thelr i
revolvers and rushed out to report at the Guard Room. In|the!

darkness one of them, I think it was Coyne, ctumbled against
the barbed vire defences and auata:lns& some cuts and scratches,
This wvas, I beliove, the only thing that ocourred in the natum'a
of a casualty. Donovan, wvho was winning money from me at

stud-poker, could see no nscesaity for uvithdrawing from his

advantageous position, On the folloving morning came the newa
of tho arrest of Erpkine Chi;dars. .

i
|



According to the monograph in the Encyclopaedia i
Brittannice, Childers was the gon of Professor Robert Childers

of London, and was educated at Hallsybury and Trinity College,

Canmbridge. He served as a trooper in the war against the Boer ‘
Republice in 1900 vhile on leave, apparently, from his position |
as Clerk in the British House of Commons which he held until !
4910. He was, I thinmk, a relative of some kind of Hugh C.E. |
Childers vho was Ghamallor‘of the Exchequer in Gladstone's
Minietry from 1882 o 1885; vuho was a convert ;ho Homs Rule eve:j:
before Gladstons himself; \;nxo_waa' responsible for the ﬂnanc:la:il.
clauses of the f£irst Home Rule Bill; and vho, I think, wvas the
author of a book dealing with the'rinanéia}. aspect of an

Irish settlement. From 1 990 to 1914 Brekins Childers was
ongaged in politicel work and publishsd The Pramsvork of Homo
Rule. He vas an expert yachtaman and in 1903 had puhushed‘ a

novel Thg Riddlo of the Sandg which was hased to some axten}.t
upon his oun experiences salling emongst tho 1slande end sand-

|
banks off Germany's Baltic coast. This became a ’best—aeller'|.

!
|
|
|
|
|
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with his yacht ABGARD he tcok part in the femous Houth gun=running
episode vhen he brought 900 rifles and 29,000 rounds of ‘
smmundtion from the Continent and landed them in Houth for the

Irieh Volunteere in July 191L. He gorved with dlstinction in
the 4914=98 war, attaining the rank of Hajor end winning the D.8.C.
with the ﬁoya:l. Alr Force. He served on the Secretariat of th%i
Irish Convention of 4917-18., Up to this time his opinion| vas)

I think, thet the best solution of the Irish question was on tixe
lines of Dominion Home Rule.,  On his demobilisation from the |

Aip Force he returned to Ireland and at some stage became ;
converted to the Republican ideal. Ho was elected to D41l l
#iresnn as a member for Wicklow in Hay, 1921, and was appointe:d
principal secretary to the Irish delegation who nagotiated the

Treaty, on® of whom was his cousin Robert Barton. He spoke

|
|
:
|
|
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ably againat the Treaty in tho DA1l debate thereon, On the ‘
outbreak of the civil wer he joimad the Anti-Treaty forces and [
was largely concerned mtlh propaganda snd publicity. - He vas f
credited by the Provieional Government with responsidility ‘
for much of the bitternsss of the opposition to the Treoty in the
months preceding the tommencement of hostilities, and for much ;
of the subsequent destruction of proporty by the 'Imgulgrg“ i
in the South. According to Dorothy Macardle (The Irish Republic,
1954) he had been requested to coms to Dublin to sct as Secretary
to the reconstituted Republican Government, and was making his
way up through the County Wicklov when ho made the fatal
decigion to stop the night of November t10th in the house of‘ his
cousin, Robert Barton, at Annamos., Barton was at this time in

custody. About five or six o'clock in the morning a amall
party of troope entered the house and seiged him ae he drev a
small gutomatio pistol uhich, howover, he did not firs, He
explainsd oftervarde that he had refrained from firing by reason
of the presence of women vhoee lives might have been endangare;ll
in an exchange of shots. He vas brought up to Dubﬁn ond |
lodged in the Guard Room at Portobéllo Barracks. '

- &

|

He was considered to be an Englishman interfering in eu:J

Irieh quarrel and as euch was regarded with much 1ll-feeling bl’y
some of the o:ﬁcers at Portobello. According to what I ‘ma"
told at the time, he wae subjected to some rough treatment, ‘
though not t0 any aerious ill=usago. Bo was ﬁepl;ived of m.sme‘l
of hie personal property including, I believe, his watch, andl

|
I do not know vhether any or all of it was over returncd to his

family. It 1 only right to pay that this diegraceful conﬂur_::t
was confined to a feuw ggﬁo_q_@ only. 8teps were taken prompt.;ly
by Command H,Q. to have him charged end tried by Military |
Court for the offence of possession, without lavful authority'[,
of the automatic pistol. A Court was ilu].v_eouvened and ant,g

!

|
!
:
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* happenead, The firing party and the Officer in Charge vere all

L2, |

I belleve, at Portobello, to try him on November 46th or 17th.
vas, I belleve, the officer vho gerved him with ths

Charge-Sheet and the abstract of evidence, !

- : !
was the Legal Officor on the Court and

I believe, prosecuted. He was defended by Patrick Lynoh, K.C, Ig

Michael Comyn, K.C., and Conor laguire, then a jJunior barrister

P

of about a year’s standing. There was no controverey as to the
facte and no real defence. Thoy made the point that the. '
Regulations rolated only to the trial of givilians by nuit.laryi‘
Court; apd contendeq that he was not a civilian dbut an ofﬁcex;-
of the Anti-Freaty forces apnd that the Court had, therefore,
no jurisdiction to try him., When the Court refused to accept |
this submission they withdrew from the trial, Childers vas
then convicted and sontenced to death. i

Meanwhils the 'r.imnnga and sontences in the casse of
Cassidy, Gaffney, Fisher, and Tuohig had been confirmed by|the|
ArDy Council, and their exsoution was fixed for the morning
of November 17th at Kilmainham Jail.

was datailod to preside at @ Court of Inquiry, in lieu of an ‘
ingquest, to he hold immediately after the execution; and !
was dotailed to attepﬂ the execution and give eﬂ.dence as to its

having been duly carried ouﬁ. Ho t0ld mo aubaeﬁuently what

young end somevhat raw. They naturally disliked what they

had to do and veoro somovhat upsot. Threo of the young meLx to'

be executed were killed imstantly. The fourth vas not

though he was providentially rendered unconscious. It therer'ore
boocame the unenviable duty of the officer in charge to admmiatex-
the ggug de _grace vith hie revolver. According to |
he actod for & momont ae if he were going to order the man to ‘

I a

be taken to hospital. He recovered his poise, hovever, and the

execution was completed, gavo ovidence




Hilitary Court. ' ‘ |

'tshich Tollowed almoat immediately these four men were arreluted

43.|
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accordingly before the Court of Inguiry vho found.that the Pour

men had been killed in due execution of the sentence of a

The next trial by Military Court also tool':_ place in

Dublin vhere, iAf my mamory serves me ececurately, threo men =

Joseph Spooner, Patrick Parrclly, and John Murphj - togetller v}ith
‘e youth called tlgllin worz tried. The circumstances, as I
.remembor them, vere as follows: A lorry of Government t_x-oopa.'l

was being driven alo;;g the South Circular Road vhen it was ‘
attacked vith bombs and revolver fire. I cannot remember if
there were any casualtiea; but in the course af a roum-u:lp

I
in the vicinity and each was found %o be in possesaion of &

loaded revolver, They were in due course charged aecordhlxgly,
tfr:led, 1 belleve in Griffith Barracks, and convicted and
sentenced to death. The proceedings of the Court came to 'mo
in the usual way for ;conaideratiom I cannot aay whether
they had been tried t:ogether or separately, Ballin was much

the youngest of the four and wae a student at University

College, Dublin,  Although the only charge against him uas| that

of being in posseesion of a revolver without lawful authorsty
ovidence ﬁaﬂ. been given of the attack upon the lorry. Tl_iil.a
wae on one view not qtrictly relevant to the chargo on which
he vas tried and I seized upon it as @ pretext for advising
againot the confirmation of the sentence ia his case on thel
ground that, having z-eg.ard to his youth, the. Co_urt in ths
absence of guch evide;:.ce might well have seen £it to impose
a less sentence than that of Geath. I advised that the

sentence should be commted to one of penal servitude. The

proceedings were in other respocts perrecf.ly' in order ani I eo
advised in reppect of the finding and the other sentences.
In the course of a fob daya I uas asked to attond & meoting| of
the Army Council, tlulcahy, lciighon, 0'Sullivan and O'Hegarty
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were pregent but I cannot recollect that MoGrath was. I wan

'cloaely questioned about my reasons for adviesing againat the

only relterate what I had sald in writing and adhere to vhat
1 had slready aedvised, I uas given no clue as to vhether my
advice vas going to e accepted.

On the evening of Childers's trial his Counsel went| to
the house of Mr, Justice Charles 0'Gonnor, Master of the Rolls
and applied ex partc for a conditional order for the issue| of
urit of hgbeas corpus to have him brought before a Civil Court
in order to have the legality of his dotention and trial

|
|
i
|
i
confirmation of the sentsnce in the casns of Hallin,. I counld l
!
|
!
!
-
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determined, They applied also for eimilar orders in respect
of the other men under gentence of death whose namss they did
not know, The Haster of the Rolls was not prepared to give |

them the order on an gx parte application but gave liberty to |
eorve notice of motion for the order on the Chief State -

Solicitor as representing the Government, This motion came
on for hearing on Rovember 24st whén Hugh Rennedy, K.C., Tim
Sullivan, K.C., and John O°'Byrne, then still a jJunior darrister,
appeared on behalf of the Govermment and the Army Counoil, |
The matier was ably and exhaustively argued by Childers's Counsel.
It would be out of place here to attempt to gummarise their |
arguments; but they tried, upon every ground which theiz

ingemuity could suggest, to estedlish their olient's right| to

the order sought. Counsel for the 8tate, in resisting the

moiion, based their caso upon the droad proposition that the
country was in a state of civic strife and armed rebellion; |
and that, in such circumstances, the Government was lagally
entitled to defend itsolf and to oppose force by force. ‘

It had a natural as well as a legal right to use its armsd !
forces to suppress rebellion and restore order, and 1t was|a hlsgal
principlo well recognised and estabiilehed that the Civil Courta

would not intorfere with, or seek to control, the Govermnorl;t‘a
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militsry foroea; in their task of suppression as long as smTh ‘
. : ) H ’ : \
a state of armod reballion contimued. The arguments concluded

- |
on November 23rd uwhen the Haster of the Rolls gave Judgment,

He said that Counssl for Childers had argued that a'state of war
had not been proved to exist; but apart altogether from tlLra
.affldavits rilejd upon behalf of tho State, ﬂh:lph clearly
showed that such a condition of civil war did exiet, he was
prepared, he sald, to take judicinl notice of its exiatence.‘

He was sitting, ho said, in a make-shift Court bocause the

FPour Courts had been dlown up. He continued: "I also know

that rallvays have been torn up, railuvay stations dentroyed,

the noblest mansions in the country burnt down, roadways made

: |
impageable, bridges blown up, and 1ife and property taken in

almost every county in Southern Ireland. If that is not a state
of war, I should like to know what is"., He said that the :.egch

authority of thle Provisional Government could not be questioned;

that independently of any statute it had the right and duty

to defend the subjocts of the State from aggression; that |when

a state of war arises the Civil Courte had no powor over the

acts of the military forces; that the maxims Mw

lex and inter m gilent logos applied with singular aptma'as tlo

a state of affairs in vhich the ordinary lav had been silonged
by the sound of the bomb and the pistol shot. He refused |the

motion for a coiuuuonal order. He was then asked to stay

the exscution of tho sentence, and eald he had no pover to ‘do 80,

An application in the nature of an appeal to the Court of Appeanl

vas under consideration vhen all further legal procecedinge wore
foreastalled by the execution of Childers by a firing squed

at Beggar’s Bush Barracks on the morning of Friday, Hovemder 2h4th,

After the first executions I had successfully objected

to Officers of the Legal Staff being roguired to attend at or act

on Courts of Inquiry subsequent to the exocution of sentences of

Courte with vhich they had been concerned, There was, therefore,




. no member of the staff present st Childers's execution. i
.what haprened, however, was comEmon knowiedgeb It had been
fixed for an hour at which there proved to be insuffictent
1ight, in the opinion of the Officer in Charge, to carry it
out properly, so that like the soldiers after the Battle of |
Aughrim in Uoore's poem Childers had to wait "until moraing's
beam should rise and give him light to ateY, He smoked a|m
chatted with the firing party, disclaimed any feeling of illepill

against anybody, and died bravely vhen the time came.

I had met him pereonally on two occoasions, The first uvas when,

as a student in University College I was Correspondence Secmtgry

of the legal and Bconomic Society of which George O'Brien,

now Profeseor of Economics, wae Auditor, and Childers wae one l

of the Speakers to hie inaugural address. The second was‘ whe]n,
Eas Judge of  the DALl Courts, I held a Cirouit S8itting of tho :
Rethmines District Court in the Town Hall a% which the other
members of the Court were Childers and James Dwyer, In lsas
than a month after Childera's excoution Duwyer was shot dea‘d in
his ehop in Rathmines by a gunman of the Anti-Treaty forces

who made good hie escape after the k1lling.

When I received the proceedings in the Childers's case
the fatal pilatol was inoluded among the éxhibite; and when thL
matter had been concluded I decided to keep it for ny own use
instead of handing it in 7_t.o Btores; with a view of returning 1t
eventually to hie family as I ai1d many yfa'ara later, It st a
-32 Spantsh Automatic, No. 10169, vhich according to some of the

Officere at G,E.Q., had beea given to Childers by Collins.

It was small gnd moh more convenient to carry than the Webley
+U45 with vhich I had been issued, I had several &ﬂventnroua

experiences with it which it may not be out of place to reeoun;b
here, . : i
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Some time early in 1923, afier Eastern Command H. Q. had
been transferred from Griffith Barracks to Collins Barrackr
and Sheehy, Kenny, and Casey had takén up their quarters thorer
I went to a dance in the Xetropole, then newly opened, When it
was over I secured a taxi to drive ms home to Portobello,
It was the last taxi avaellsble; and Dr, Matt 0°'Connor, then a
Commandant in the Army lMedicsl Services and now Professor of

Pathology in the College of Burgeons, asked me for a "1ifg"

to Collins Barracks where he had hiz quarters, For some reason
vhich I cannot nov recall, if I ever knew, the taxi driver
took a circuitous route yia Parnell Street and North King [Street
vhere we ware stopped by & patrol of Government troops.

I was carrying the automatic piatol and at once told the

Corporal in charge of the patrol that I had it. I was in

evening dress and hed no means of identification, 0'Connor

vas in the same plight except that he was not armed. Ve

explained who we were; bdut the Corporal was naturally not

prepared to take our word for it. The printing works of !
Patrick lahon hed been partially destroyed by fire a short time
previcusly, and a military post had been established thers tol
vhich we were nov taken taxi and mll, We both explained the!
position to the Sergeant in ocharge of the post and suggested [
that we would ring up Portobello or Collins Berracks asnd put pim
in touch with someone who could tell him to let us go. This
did not work for some reason that I ocannot resenber, I thea

suggested that the Sergeant should accaompany us in the taxi

to Collins Barracks where we could be identified, He agreed!
to this course and, asccompanied by a very dour-looking abldie¥
who appeared to regard me with the gravest suspicion, got 1nt#
the taxi with ua. The soldier sat opposite me with hig rirlé
between his knees and the muszle pointing at my chest. X aaid
several silent pragers that the trigger mechaniem might be aa%e
and thet the taxi would not go over any bump in the course ofiour

Journey. Ve arrived safely at Collins Barracke where 0'Connor




was identified by the Orderly Officer and I was identified by '
Sheehy, who had to be roused from hie bed to do eo. It was i
now about four o'clock in the moraing and I decided to apend the:
night in Collins Barracks. I pald off the taxl man whose mter;;,
I remenbar, registered fifteen shillings. |I had for a moment
thought of getting Capey to identify me. He was, however, verslr
fond of a practical joke; and I was afraid that when I explnine;!d
my predicament to him his sense of humour would get the better
of him and urge him to deny @ll knovledge of me. I thought,
somewhat perversely I confess, that I would punish him for what

I. agsumed would have been his reactions to my misfortuns and

geoured the co-operation of the Orderly Officer in what I
proposed to do, " We vent to Casey's room and wpke him up.

He was, of course,. astonished to pee me, I explained that|l

had been et a dance end that when I got home to Portobello I
had found s meesage avalting me, to the effect that certain
veory important members of the Anti-Treaty forees had been

captured and conveyed to the Curragh, that it wae propoeed to
bring them forthwith bofore a Military Committee; and that he

was to. go at once to the Curragh to met as prosecutor.

He was greatly diegusted and got up grunbling and muttering
maledictions on all and sundry. I pretended to sympathise
with him, but allowed him to wash, shave, and dress before

had now convinced the Qrderly Officer that I was the Judge-

Advocate Oéneral and had power to give him directions which he ;

¥

[

)

{

) |

telling him that my real purpose was to get identified, that I ;
!

i

I

|

was prepared to carry out; that if I had simply asked him to ‘

identify me I sas sure he would have denied all knowledge of mej

and that he could now go back to bed. 1 then made my oscepo
before hoe could brain me,

That was Adventure No. 1. Some veoke later I had bsen
a guent at dinnor at Judge Jolmeton's house in Lensdowne Road
and toak a taxi home to Portobello. X was wearing a big
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overcoat over my dress clothes and was carrying the piestol in
the right hand pockef; The safety catch must have been off
and I must hnve been unconscioualy fingering ths weapon for,
as we bumped over the rallvay level-croasing, there was a ILud
bang and I folt a violent blow on the front of my right thigh.

The spead of the taxl increassed very markedly, but I was glad

I cureed myself whole~heartedly for being a fool, but was

- relieved to find on inveptigation that there appeared to be no

[
!
to note that there was othsrwipe no reaction from the driver. J
|
I

tracee of blood. thn I was paylng off the taxi~-man at the
barrack gate I expleined what had happened, saying that he would
probebly find a hole in some part of his car and to let ma'knoq
the dsmege co that I could pay for it. He pald I could rarge{
about that; thet he hed thought someone had taken a poteghot ;
at me, and that as soon as he heard the shot he had jammed hia!
foot down on the nccelorator. When I got to my quarters
I found that thare-ugs a mark on the leg of my dress trousers
where the bullet had removed the nap of the cloth without
cutting or even fraying the fabric. There was a8 lump and |a

|
|
!
|
|
bruise on my thigh about the size of a shilling, and that was all
the damage done; I thanked my stars that I had not had to i
pay the full penalty for my carelessness. ]
|
Hy third and final adventure with this unlucky weapon ‘

occurred yeare later, In the early thirties I had to try a

succession of cages at the Dublin Circult Criminal Gourt in
vhich several prominsnt members of an "illegal crganisation”
including George Gilmore, Frank Ryan, and Sedn Russell were
charged with offences against the State. The Guarde thought

required protection and I was again carrying this automatig

—_ -

pistol, One Baturday afternocon I attended & mateh at Lanadownse
Road - T think it wae the finsl of the Leinster Seniop Schools |

. |
Cup which was won by Presentation College, Bray = and af'ter the




50,

mateh adjourned to the menbers' bar in the Lansdowne pavilion.
I vas having a drink with Paddy Stokes, then Manager of thla
Dame Street Branch of the Munster and Leinster Bank, when I
managed to repeat my perrbmance of spome ten years previously.
I vas wearing a light rain-coat and hed my hand in my right‘;-hall'zd
pockat where this wretched weapon wa_a. Again thera wes a'lout'l
bang. Paddy 8tokes, who was standing bepide me, gave a Jump
and eaid: YHMy God! what was that??, I said nonohalantlir:
Oh its only a car back-tiring%. 1 hafl in fact noticed a motor
van gtationed outside the pavilion so that the explanation
was not ss far-fetched as it neems, I knew, of course, only |
too well what had happened and, throu:uig an apparently casual |
glance downwards, noticed that there was a noat hole in the
toe=cap of my right shoe, Thore was the ugual babble of
conversation going on and, strangely encugh, nobody except
Btokes had appeared to take any notice of the shot, I finighed
my drink, took my leave of Stokes; walked somawha.t gingerly to

the top of Lansfloune Road; and took a taxi to my mother's

house at 2, Pembroke Park whers I hoped to got my brother,
Dr. Bob, to take a look at tho damagse. He wama not there ello
I walked the few hundred yards to my own house at 5, Argyle

Road whore on ilnvestigation X found that I had drilled a hole [

neatly through my dbig toe. My wife 'phoned Dr. Frank (.‘:'(h-ad.y,i
who after an examination got Harry Barniville to have a look
at me. They decided that no trestment wae necessary beyor|ni
cleaning, dressing, and rest in bed. ¥While I was having my

drink in the msmbers® bar ¥ had noticed that Barniville was

having one in the vieitors® bar. He found it very hard to

i
believe mo when I told him that I had shot myeelf while stanﬂi:l.g
‘not more than twenty or thirty feet awvay £rom him. He had 1&

heard no ahot, It was agreed that some explanation othor thari
the trutﬁ had better be offered ror my mishap. At this time |

1 was playing a good deal of Squash Rackets -~ some of 1t with
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Charlie Caney. Vith hls co-operation it was allowed to be |
unﬂerétood that I had broken my toe in the course of a

st.ranuouﬁ- game with him. I spont some days in bed and soms weeks

. |
hobbling about before my toe mended, leaving ss the only

p'ermémnt record of my adventure a scar and an ankylosed top
Joint. I had little pnln at any time although the bullet had.
gones through the bone, ahatterlng it somevhat in the process. 1
I had again escapea without paying the full penalty of my

stupidity vhioch might well have been a ahattered knee or ankle
joint, |

As already stated I eventually had the pistol returned ;to
Childers's family. On November Lth, 1939, I wrote as fol I[
to hie son, who is now Minigter for Lends and Fisheries: = :

"Dear cnnae:-é,
In fulfilment of a promlse made gome time ago I am .
writing you this note to put on record what I have alrealdy

t0ld you with reference to tho Spanish automatic pistol

fio. 10169 which 15 nov in your possession.
AB you are porhaps av}are, I aoted as Judge-~Advocate

Genernl to the Free Etate E;orces from August 1922 to

November 1926, Zhe proceedingn of the Hilitary Court
which tried your father, the late Hr. Erskine Childers,

vere in the ordinery course forwarded to me for my legal

advice as to the confirmation or otherwise of the finding

and sontence, The charge upon which your father was

!

i
tried by the Hilitary Court was one of possession without H
lauful authority of an automatic pistol. A8 you are !
aware, he had been captured by a detachment of Free Btate i
troops at Annomoe; and on being called to surrender t
drew this automatic pistol but, in deference to the :
presence of ladies _1n the house, refrained from using it,

The automatic pistol which he had in his possesgion
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was attached ae an cxhibit to the progesdings of his trialﬂ
After his execution I retalned the pistol in my poauesaion
until somp few yedrs age when all licences for auch
weapons waré withdrawn and the pistol was taken poceession
of by the Guards, It was subsequently returned to me

and retained by me for some short pericd when I, for

personal reasons, surrendered my licenge and returned it
to the custody of the Guards. 1 subsequently authorised !
them to deliver it to you. I can definitely assure you
that the .32 aujomatic pistol thus handed you by the
Guards, bearing the muxber 10169, is the identical :
weapon which your father had in hie poesesasion vhen
ceptured, which formed the sdbject of the charge on
which he wae tried, vhich was attached to the proceedinga
of his trial, ubich vas taken posseseion of by me after
his death, and which continued in my possession for
spome olght or ten yeara thereafter.

BEven at the risk of reviving unhappy memories I |

fesl 1 muat put these facts on record in verification

of the guthenticity of what you must regard os e
treasured rellc. : | ;

I cannot gay what Justification there may be for
the story but at the time of your father's death it
was genersally eccepted amongst the Free State Officers }
at G.K.Q. that the pistol had been given your father
by Michael Collins.

Very sincerely yours,
Cahir Davitt".

Necdless to say I wap heartily glad to be rid of a
weapon which in my hands was proving to be more of a danger
than a protection. To mark the handing over of the weapon,




Childers, hie cousin, Robert Barton, B8enator David Robinson
and I lunched together at the Stephen'’s Green Club of which !
Robinson and I were menbere. Robinson had been with Chlmnara'éx
father at Barton's house at Anmamoe; and hed been arrested i
with him Fort.miataly he was not armed at the time. This,
1 am efraid, hap been a vory long digression and I had better

now return to my proper narrative of evants.

Sometime about the end of Noveuber I was asked to come
over to a mecting of the Army €ouncil. It will be remombered
that the very firet Military Court had been heid in Kerry a‘lt.
the beglnning of the month when four men had been senteonced| to
death. The sentonce had been confirmed; bDut up to the time

of tho habeas corpus appliocation in cl;ildera’s case had not| been
carried out and had then beon stayed pending the decision of the
Haster of the Rolls, The Army Council were now congidering ;
whether or not to remove the stay and allow the execution t:l:» :
take place. Ona or two membors were inciined to think that
the perlod of noarly a moanth spent by these men in a state of

suspenso awaiting death was punishment enough. The rest S

favoured the view that, as the period was no longer than that
vhich normelly olapees between seﬁtame and execution in the
case of a conviction i'or a capltal offence in an ordinary
Criminal Court, there were really no grounds for a reprieve,
I was asked for my opinion. I sald that this was not a
matter for legal advice at all but involved a question of polioy.
I wvas pressed for my vicw and eventunlly suggested that the
men might be treated as hostages for the good behaviour,

80 to gpeak, of the Anti-Ireaty forces in Kerry. I said
that General Murphy could announce publicly that these Four had
been charged with whatever offemeslthey had in fact been

charged with, triod, found guilty, and sentenced to death;

that the findings and sentences had been duly confirmed; 5
- ]

but that éxecution had been suspended and that ixa would contli
|

|



continue the suspenaion as long ap no attack was made upon tﬁe

Hational Army in hie Comnand Area, Soms membere of the Council
thought that¢ this would be unfair, Muloahy asked them wheth{er,
if they were in the position of the four men in question, :
they would praefor to be treated as hostagee In the msnner ‘
cuggeated or shot forthwith, for these appeared to be the real
slternatives, There could be only one anawer to the qusstioin
so propounded and 1t wes eventually deocided to adopt my |
suggestion, Before I made 1t I had not failed to notics| that
i

Hurphy must have had a fortnight in vhich to carry out the |

pentence had he wisched to 4o so, He muat have had notice 1

of the confirmation of sentence not later than the first week| .

' in Novemboer; and the application for habeas corpus with the |
consequent stay of exeoution was not mede until the §7th. i
He had, however, tsken no ateps to carry it out. I had the j
feeling that for some ramson he did not wvant to carry it out i
and this proved to be correct. Though he made his announcemsnt
about keeping the mén as hostages, attacks on his troops @id i

not cease, The enecutions were, hoﬂevpr, never procecded i

vith eo that my euggestion in fact had the effeot of saving
these men's lives,

On NHovember 27th a letter vwas addressed by the Chief
of Staff of the Anti-Troaty forcoes to "the Speaker of the
Provigional Parliamont of Southern Irsland”, which, after i
making reference to many crimos alleged to have been commit.tedl
againgt their prisoners by members of that body and of ito |

armed forces, contimmofi- |

"Finally iyon are nov pretending to try I.R.A. yrisoners
before your make-believe Courts. You have already done

to death five after such mock ceremoniels, You noy
presums to murder snd transport the soldiers who had
brought Ireland victory when you, traitora, surrenderad
. the Republic twelve months ago.
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Next to' the meombers of your "Provisional Government"

avary member. of your body who voted for this resolution

by which you pretend to mnke leogal the murder of soldiers
iz equally gullty., Vo therefore give you and each.member
of your body Gue anotice that unleas your army recognises

the rules of warfare in the future we shall adopt very

drastic measures to protect our forges'.

On November 30th, Spooner, Parrelly, and Murphy wero
executed, Mallin's sentence nad been commted to yenal

servitude, I thought at the time that it was s0lely due to

oy edvice, but I was told years afterwards by Diarmuid
O0'Hegarty that it was mainly because he was the son of
Michael Mallin oxecuted in 1916, Ghortly after this a copy
of an order pm"porf.tng to be signod by Thomas Derrig as

AdJutant-General of ths Anti-Treaty forces was found in the
poosession of a prisoner on his arrest. A copy was sent 1|:o me
for my 1nformation. It wes comprehensive and provided for th]e
“execution" of all menbers of the Provisional Governrent, all |
members of the DA1l vho had voted for the Army (Special ‘
Powers) Resolution, the members of the Army Council, and most i
if not all of the Command Legal 8taff Officers, I noticed é

that the names of these last were set out in the seme order as'
they appeared in a communication which I had received from thegl
Army Pay Office notifying me that they had been placed upon ’
the pay roll; and by way of further coinctdence Joseph J, !
lBooney was down as Joseph J. ifarray, a mietake which I had hadl
to correct on receipt of the communication in gueption. l
This seemed to indicate that there had been some leakage of
information from the Army Pay Office; and I dbrought the

clircumatance to the attention of the Army Intelligence Dopartmmt.

1 was told subsequently, howevor, that the clue had led nowhere,
Wie were genorally sceptical as to whether thia wholesale

“execution" order was to be accepted at its face value when
our doudts were tragically resclved on December Tth.
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|

|

|
i

Sedn Hales and his brother, Tom, had been prominent 1n|

the £ight against the British in the West Copk arca,

met Sedn on the occasion of holding a Court in Bandon in the

|

net |
|
period after the Truce, and had taken a iiking to him, Thﬂ |
impresaion he left upon me was that of a big fair-to-reddiah—&
haired Cerkman of tho fincet type. As was not uncommnon in |
families at the time, he and hia brother differed upon the

Treaty issue; and on the outbreak of civil war they tock

opposite sides, Sedn Hales wap a mewber of the D41l as well

as being a Brigadier in the National Army and had voted for
the Army ¢{Specicl Powers) Resolution, On December 7th he

wap leaving the Ormond Hotel on the North Quays-to attend e
meeting of the D41}, in company vith Pddrate d ué1lle, another1
mesber who had aiso voted for the Resolution, and they hed
Just takon thelr seats on an outeside oar when a party of eslx
or seven men opencd flre on them with revoivers. The driver |

drove at once to Jervis Btreet Hospltal where Iales was found

|
!
|
e |
to be dead. 0 HAllle was seriously but not fatally wounded, \
That night I was playing carda with the othere in our
quarters when I was ¢alled over to the Adjutant;General's 1
Office vwhere there had been apparently a meeting of the Army |
Council, Hulcahy told me that they had decided to cet up L
ayetem of Kilitary Committees to deal summarily with persons
arrested in pogsseacion of arms, ammnition or explosives,
while retaining the Military Courts to deal vith cases other
then those of persons caught red-handed, so to speak, and
vhere there might be a real and disputed question of fact to

be decided, Any suech pergon when arrested would be dbrought as

were to investigate the circumetances of his arrest, report
to the Army Council yhether he had in faot been in possession
of arme, anmunition or explosives when arrestod, and if so

|

1

t

]

1
quickly as possible before a Committee of Officere. They !
|

1

I
whether it was without proper asuthority; and to recoomsnd {
|

|

|




|
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what punishment, .*;.f any, they-considered Droper, On receipt
of thelr report.. the Army Council would decilde whsat pnnishmem'l;.
if any, to inflict. Hc wanted ne to dref't regulations for :
such Committées, and a proclamation to be iassusd that night
or the following morning by the Army Council bringing tlwlm
into effect. I sald that, ag far as I could sce, the
Comnmittees contemplated vere to be something in the nature of
drunhead courts-martiasl. They would, however, lack any
element of judicial function since they could decide nothing

but only report and recommend. Their proceedings would not

be a trial snd I could seo no necessity for rules of |
procedure or other regulations. To keep matters within the |
terms of the Army (Special Powers) Resolution each Committee

would heve to innlude an Officer nominated by the titnister for
Defence and cortified by the Law Adviser to be a person nrl
legal knowledge and experience - in other words one of ny ‘
Commeand Legal Staff Officers. He could be trusted to ensure
that the Conmittee’s investigations were properly conducted |

|
|

hie services werc at the command of his supariors; but having

and its report properly presented. A8 a Hiltitery Officer

regard to the unjuaicial character of the proposed Committses
1 gaid that I would prefer that he should be requisitioned '
solely in his military capacity; and that naither I, nor the
Legal Bection as such, should be associated with, or have any %
responsibility for, the Military Committees. This wasp agx'ead;
to, but I wao apked had I any objection to drafting the
propoeed proclamation. I had none snd proeeeded to do so.
Vhen I had handed the completed draft to the AdJutant-Ganeral

I returned to oy interruptod gamo of cards,

The prese the following morning contained the
proclamation, it was as followsn:




|
6glaigh na hfireann, i
G.HaQ. . !
Portobells Barracks.

I

Proclmtiqn by the Army COuncil.

To AX) Whom I4 llay Concern.

A conaopiracy exists to aasasssinato menbers of the

Nation's Parliamont and hae already claimed two victims.

To aafeguardvthe lives of the people's representativés,
to safeguard the life of the Natlon itgelf, the sternsct |
meapures aro neceseary and will be adopted,

!
|
It is Thaorefore Anncunced and Proolaimed ms Follows: !
i
I
+

(1) Every person arrested in possession of any one or

more of the articles or substances specified in the
gecond paeragraph hereof or in circumstances nhicA

point to the poseession by him of any one or more

of the said articles or substances, shall be liable ‘
to be brought forthwith before a Committee of
Officers of the National Army and oharged with such
possession, Buch Committee will investigate the f
cherge and report in writing to the Confirming
Authortty (hereinaftor defined) the result of the

1nqu1 Y. !

2. The articles and substances above mentioned are as

follows:

A, Any bomb, portion of a bomb, or article in E
the nature of a bomb;

B. Any dynamite, gelignite, or other explosive
substance;

C. Any revolver, rifle, gun or other firearm

or lethal weapon, or eny ammmnition for
euch fireearm,

3 The Confirming Authority will be any two membere of
the Army Cormand,
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' Upon conpideration of the report of such Committee |
the Confirming Authority will, if satieffed that thei
peraon so charged as aforesald hed possession of any!
of the a‘rticlea.. or substances aforesaid without
jroper authority, order such persen to suffer:- death
or such other punishment as they shall think rit.

5. Such Order will be carried out summarily.

8iened this 7th day of Decomber, 1922,

Ripteard Ua Haoleatha,
Commander-~in-Chiof.

Lator that morning came rumours of dire happenings|at
Hountjoy Gaol followed by the publication in the evening papef'a
of the following official announcement: i

" “I'he execution took place this morning at Hountjoy Gaol
of the following persons taken in arms against the |
Irish Govermments Rory O'Connor, Liam Hellows, Joseph

McKelvey, and Richard Barrett, as a reprisal for the

aseassination in his way to the D£il on the 7th Decenber
of Brigadler Sefn Hales and as a solemn warning to

those eesociated with them who are engaged in a conspiracy;
of mpsassination againet the representatives of the
Irish People®,

1 propose later on to make scme observations on the

execution policy in goneral and on ihis reprisal exscution in'

particular; meanwhile I procesd with my narrative, Early

in December a party of twenty-two Irregulars were surprised L
Governmént troops noar Leixlip; and surrendered after & short
engagement in which some casualties were sustained. 1t uas |

.discovered that five of them vere deserters from the Nationsl!
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Army. They were charged with desertion and treachery, tried i

by General Court-ilartial, found guilty and sentenced to death,

The sentance was carried out early in Jamuery. The romainder

. of the party were charged with unlswful possession of arms |
and taking part in an ettack on the Wational Forcee -~ they were
tried by Hilitary Court, 1 confess that oy memory about this
whole matter ic not very clear but if 1t serves me acouratoly
the circumstances were as follows: =
wag the Legal Officer on the Court and
prosecuted. Tho accused were defended by Ted 8wayme, E.C.
Just before the trinl was about to commrence, Bwayne approached!
and sald that as far as he could see there
uan no'poaai'bie defence to be made to the chargen and that
he was prepared on his clients' inetructions toc plead guilty.
' reminded him that the charges were in

ragpect of offences for which sentence of death could be

i
imposed. Swayne sald that he and his clients were of course |

only too well aware of that faoct; Dut that they could pee

nothing to be gained by needlessly occupying the time of the
menbera of the Court; and that he propoeed to address them |
only on the queation of sentence and to make an appeal for

leniency. This courpe was adopted, his plea failed, and his
clients wore sentenced to death. When the procecedings vere
sent to me for ny advice an to confirmatlion I was somewhat
shocked at whét had happened. At that time it wae, I
bellieved, a very rare occurronse for a Court to acecept a plea
of gullty on 5 capltal charge. In such ¢ases 1% was, I
thought, the practice to mske every endsavour $o persuade an _
accuced perason who offercd such a plen to withdraw it and puti
the prosecution to proof of their case. I sent for

and and remonetrated with thcm for alJl,oulng

things to take the course they did. I seid they should havo
refused to accept a plea of guilty. They replied, with




apparent reason, that puch might have been the proper thing

for the Court to do if the accuged had not been proreanionany'
raprasentod, 'bqt aince they had in fact beon ropresented by a
very eble snd distingulsehed Senlor Couneel 1t was hard to see
how the Court could in the circumstances have reasonably
acted otherwise than they dld. I reminded them that the

Regulations governing triale by Military Courta provided that .

they were to haeve regard as far as was practicable to the

i
procedure laid &own for Courts-martinl by the general Repulations

= (R
as_to Discipline; and that Regulations 53 snd 5h made 1% quite.

clear that a piea of "Guilty"” could bs entered only by the

|
accused themselves and could not be entered by their Counsel.

in advieing the Confirming Authority I put before them the
considerations I have mentioned and sald that 1n all the
circum.étarwes I would feel much happler if the findings and

sentences, particularly the latter, were not confirmed.

I do not know what éircumstances weighed with the Army Council
but the sentences were in fact commted to penal gervitude.
I have always wondered whether Bwayne t;hought that this m‘isht!
heappen and gambled upon 1it, Heo could hardly have expccted ttl)

succeed in his plea for leniency; and it may be that he took
the course he did in the slender hope that circumstances m:!.gts"t
turn out in the way I have described. I think on the vheole !
he should be g‘ivoin the credit for the puccess of what would
seem to have been s rather desyperate gambler's throw,

On December Gth the Irish Free State had coms into
]

being when its Constitution was enacted by the D1l sitting as

I
a Constituent Agsembly. The firast S8enate came into ex18|tenc‘e

by being partly olected and partly nominated as provided by the
Constitution and held itz first meeting on Decenmber 9th under:

the Chalrmenship of Lord Glenavy. There were no further | |
“executions" of members of the DEil, but the wholosale i
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and prlvate resldences of persons assocliated with the

Government or the Lagislature came in for gpecial attention.
On December 10th Sedn HcGarry's house in Philipsburgh Avenue
was sot on fire by a party of armed men who failed to allow

and her two ch;l.ldren received burns and in the casce of one
ohild the injuries proved fatal. On the same day J.J.

)
i
]
\
|
|
|
|
the inmates sufficient time to reach safety. Mre. McOarry ‘
Walsh's shop in Berkeley Road and Mra. Wyse Power's premises ‘

in Camdon Street wore pet on rire. A couple of days later
attempts wore made to fire the offices of wo firms of
solicitora, Messrs. Corrigan and Corrigan snd HMessrs, Reddin
and Reddin, as well ag the printing works in Yarnhall Street
of Mr. Patrick Mehon. On the 18th the house of Gordon
Campbell, Lord Glenavy's eldest son, wae campletely gutted and

boubs were thrown at the oi'r:lcéa of the Indepenient Nevwspapers

: I
Ltd. in Hiddle Abbey Street. On the 20th a party of armsd men

seized the Dublin to Belfaet mail train, forced the passengers

to leave, and set it on fire. They then compelled the
driver to send 1t into collision with a train carrying

Government troops and militsary stores. On the same day
Ja_mes Duyer was shot dead in his sghop :I..n Rathmines as already
mentioned; and two unarmed. eoldiers were fired on, one in
Grenby Rov and the other in Parnell Street. The formsp
vas killed and the latter seriougly vwwounded, Most of thege
events happened in Dublin; but press reports of similar
happenings throughout the eountry vere of dally occurrence,
On December 20th also came the first news of an execution
following an investigation by iilitary Committee when geven

men vere shot for unlawful possession of rifles, ammunition,
bombs and explosives, - -

It wvas in such a jJoyous atmosphere of peaecs on earth
and goodwill to men that this island of Saintg anf Scholars
epproached the celebration of the feast of Christmas 1922,

|
|
|
|
|
|
|
|
|
|
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on Ghriistmaa Eve I vwas alone on duty in our office. Coyne
was, 1 think, at the Curragh; Donovan and Casey were in
hospital, one vith influenza and the other with a2 septic throat.

—— .

The othars vere on Christmas leave.

~ Late in the evening I got.‘a message from Major-General

Prout. in Kilkenny telling me that Fred Lidvell, whom I had
appointed as Assistant to Joe Hooney, the Cammand Legal Staff

officer there, had been accidentally chot dead. He asgked
me to be g0 kind ag to inform his relatives. On inguiry I

found that his mother, vho wes & widow, lived in Ddn Laoghaire;
and thither I set out on the pleasant task of telling her

l
- i
that her only son vwos dead. I called first at the Presbytery |
i

with the idem of enlisting the sid of one of the local clergy
in breaking the nevs %o her, There was only one priest atl-

home and he cmild not com3d with me as he was on slck-call duty,'
He advised me, hovever, to call on Mra. Roantree, Dr. Roantree’la
wife, who was a cloge friend of Mre. Lidwell, and to get her
t0 accompany me® on my sad mission, She wae very shocked at
my news but told me that I had hed my journey for nothing;
that Mra. Liduell and her family hed gome to spend the
Chrigtmas in the country with some friends whosoe addrese she
gave me, I had after all to eénvey the sad news to her by
tolegram - ‘

I learnad subseguently what had happened, Two men,
John Phelan and John Murphy, had been tried some days
previously by Military Court in Kilkenny, and Joe Mooney had
-acted as Legal Officer on the Court, They wai-e convicted

on the usual charges and eentenced to death, Hooney was much

upset, and this combined with the approach of the festive
geason was sufficient to gtart him on a drinking bout. He hed
got into trouble of somz kind and had been taken to the Guarld I

Room. Lidovell, as his Assiatant, uas sent for and requested
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. moraing in the vicinity of Hilltown Golf Course. This

64,

to take charge of him; and, while trying to persusde him to

. 80 to his quarters, was shot through the head by a stupid
poldier wvho was aarelescly handling his rifle.

When the proceedings in the case of Phelan and Murllzmy
camd to mo for my advice ag to confirmation I found them to b

unsatisfactory. I cannot now remember what was wrong;

but I know that, while technical, it wes sufficlent to induce

me to adviee againoct confirmetion. liy advice was not

adopted, howovor; the findings and sentences were confirmed;

and the sontences wore carried out on December 29th,

On that same day Donis HoCullagh's business premises

at 56, Dawson 8treet were wrecked by an explosion.
About the seme $ime a party of armed men, vho described
themselves as acting on behalf of "the Authoritiea”, called
at the lodgings of a man called Francis Lelor and forcibly
took him away., His dead body was found the following

killing had all the appearance of being an "unofficial

execution” carried out by some members of the Government's

forces, It vag in f.hie fachion that we saw the 0ld4 year out.
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65.
Chapter 1V,

The months of January and February 1923 were in my
‘recollection no improvemsnt upon their immediate predecessor;

. and events in general followed much the same melancholy
t

pattern of burnings, shootings and executions. On January Sﬁh

the Army Council made an order extending the Jjuripdietion |of !

the.m111t§r7 Courts s0 a8 to include a number of additionsal
offences. On the 20th they iesued s proclamation anmouneing |
the making of the Order and their intention to put 1t into
affect at once, I must, presumsbly, have drafted both the

Order and proclamation; bdut have nov no recollection of doing s
One of the daily newspapers was professing to gee some hoperuﬂ
indications of an approaching return to lsw and order, but |
there seemed to be little justification for its optimism.

A number of the new police forece, the Civic Guards, had been
sent out to stations in the country and this was taken as a
symptom of hope, They were unarmed and becams the easy
victims, in some instances, f assaults by armed men

vho deprived them of their uniforms and other property,
On January 11th ons of their stations was blown up. The
policy of sending them cut did, neverthelees, gradually begin |
to pay dividends notwithstending the occesional attentions|of )
the Irregulars. Heanwhlls the sensseless campaign of
deatruction contirmed. Early-in the month the country residence
of Senator Bagwell at Clonmel was burnt to the ground and a

feu days later President Copgrave's house was destroyed.

At the ¢nd of the month the house of Michael Corrigan, the |

Chief State Bolicitor, was blown up, and the residence of a ‘
Mr. Dennison, next to Professor Donovan's house in Lansdowns i
Road, wes partially urecked by explosives. The following ﬁny1
8ir Horace Plunkett's mansion, Kilteragh, at Leopardstown !

|

1
1

was completely burnt dGown, The attention pald to menbers of
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the Legislature lwae not in all cases confined to their propelrty.

|
|
Ernie O'Halley, who it will be remenbered hed been seriously ;
pounded in the ocourse of his arrest at the begimning of !

Hovenber, wvas making o Very slow but steady recovery under

treatment in the Prigon Hospital at Hountjoy. Thoss in
command of the irregulars in Dublin appeared to become worried
. about tho poseibility of his being brought to triel; end sought
4o soecure hostages for his safety. -On Jamuary 11th the
Genoral Council of County Councils was meeting in Parnell
Square at the offices of the Dublin County Counoil.  The :

meeting was interrupted by the entrance of a party of armed men
who professed, with this object in view, to be locking for
Prank McGuinmess, Alec McCabe and Christopher Byrne vho wers
members of the DAl as wsll as of the Council; but who wers
. “Juekily not present at the meeting. A few days later Dr.
Oliver Gogarty, who was a member of the Senate, wap kidnapped l
and teken to & houso near Chapenzoﬁ from which he escaped
and then evaded his pursuers by awﬁnming acrops tho Liffey.
On the same day a lr. Dinnsen was kidnapped; but was releaged
on being able to convinece hie captors that he was not Senator
. DAnnsen, Pinally on Jamuary 316t Senator Bagwell, vwhoso
houge in Clonmel had been bdurnt a few 'ae.eks previously,

vas kidnapped at his residence in Howth. Dan Hogan, G.0,C.
Eastern Command,  proaptly issued a proclamation stating th|at
unless Bagwell was reloased within forty-eight hours he would
take punitive action against prisoners in his custody
associated with those responsible for the kidnapping.
Within the specified periof Bagwell wvas at liberty.

Ho had escaped or had been allowed to escaps. There was,
aB far as I can recolloct, no further kidnapping of Benatclms.

On January 18th Liem Deasy, the Irregular Deputy Chief

_ |

of Etarf, was capturad vhile earrying arms, He was brought
I

before a Military Committes vho recommended tho death sentence.
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He had, it appeared, for som= time been of opinion that the
Anti-Treaty forces had no prospect of ultimate success; and
that contimuance of tho struggle could result only in useless
" destruction and loﬁé of life. He uas considering the step
of making his views known to his fellow leaders vhen his
capture wes effacted. It probably was not very difficult in_
the circumstances to Perouado him to make an appeal to his
fellow lesdorc to sgres to an unconditional surrender, This
he 414, addressing hie appeal to his colleagues by name, His
1li1fo wes spared; but his appeal mat éith no response except
a curt refusal from Liam Lynch, the Irregular Chief of Staff,
Its psychological effect vas, navertheleas, considerable;
and 1t set many of those cpposed to the Government thinking
that it was time to put en end to a atruggle that was becoming
more and more tragically futile with sach paesing weck,
The Government took advantege of the opportunity to make asnother
offer of amnesty vhich promised immunity to all who surrendered

their arms by Fedbruary 18th,

Dr. O'Higgins, father of Kevin 0'Higging, the Ministar
for Justice, lived at Stradbally, Laois, with his wife anr.‘.|
dagughter. lrs. O'Higgins was a sistor of Tim Healy, the
recently appointed Governor Gensrdy " and the Doctor's family

connections mado him an obviocus target for the attentions

of the Irrf_:gul.ara. One attempt had been made to set fire to
hfe hougse arnd hed proved unsuccessful, On Bunday, FebruaL-y
11th; a emall party of armed msn visited the pla&e and, aftep
setting fire to thel hay in the haggard, sueceeded in geining
en entry to tho houne, There, after exchanging some words

with Dr.‘ 0°Higgine, one of them shot him dend in the presence |

of his wife and daughter. A man namsd

was shortly afterwardg arrested in comnedtion with the affair l
and brought before a Military Committee charged with the nnerei-.
He was identified by litss 0'Higgins as being one of the raidinlg

,
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party, and the cc;nimittea reported that in their opinion he
vas guilty of the mrder of Dr. 0'Higgins ang reeonmndea'l the
death sentence, ‘The Army Council decided to act upon the
recommendation and fixed his execution for g Honfay moraing.
uas brought to Dublin end lodged in the
Guard-room at Portobello. He 'tx-iea to persuvade one of hise
Guards to post a Iétter for him, The man accepted the

letter but brought it at once to his superior officer, It

was eddressed to some friend in Laoig, explained the desperate

Plight, end asked for eome assigtance in establishing an
alibi.  Though I had nothing tc do with the matter I wag
aware of these circumstances, On the Ssturday afternoon
previous tgo the nonéa;r £ix9d for tho execution I happenesd |to

be alone on quty in cur office whon the Orderly told me that
8 Mr, Horace Turpin, Solicitor, wanted to see me, When he
Was shown in he explained that he had been instructed to act
on behalf of

with him; anq, opening it he took out a sheaf of documents
which, he sald, were affidavits made by a muber of reputabls
people suearing to. an alibi for o

He said that he conld__. get no information as to vhat had
happened to

a8 he believed that Ms cliont was 1nnocent and might be made

to suffer for something which he coula not possibly have dozLa. i

He said that he hea asought an interview with the Ad Jutant-
General without succees, and thanked ma for consenting to sce
him, He aelmdmecouldIdomthingtohel;phim. I

l
, vho, he believed, had been
arrested for the murder of Dr. 0'Higgins. He had a bpief bag

and that he feared that'
there was every poaaibluty of a tragic miscarriage of Justice;

Al sclasimed g1l knowledge of the matter except as to the preaence |

of ! in the Guard-room end as to the
incident about the letter. when I tola Turpin about thig
be was very muah taken aback; and, wvith a great air of
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atscouragement, proceeded to put the affidavits back in his :
brief bag, seying that thore 4id not seem to be much prospect:
of their ever being of any‘u.se. I asked him to let me aLe
them. 1 read them through and found, as he had said, that,
Af relisble, they did cotablish a complete alibi -for his cliont.
I asked him to vait in my office while I vent to cee the
Adjutant-Gomeral. I had quite a long eession with O'Sullivan.
I told him about the arfidavits and he reminded me of the '
latter had tried to send out. I repum!l
that of course the alibi might be false; but that it raj.ll.led
an issue to be tried; and that, quite apart from the alibi,
the cnse depended upon visual identification by one witness
only who aould, of course ,be mistaken. I sald that all the

3

classic casas in which justice was knowm to have miscarried
vere casen vhich deﬁended on visual identification. I
reminded him that HMilitary Comnittess had been get up
originally to deal only with persons arrested in possession
of erms vhere there was no resl question of fact at issue;
and that while the Army Council's Order of Jamuary 8th
had included murder among the additional offences which
could be dealt with by either liilitary Court or Comuittee

1t conld have contemplated a murder case being dealt with by
the latter only vhero the offender had been canght red-handed
and there was no real issue to be tried. I said that in my

opinion this was not a case which should have ever been dealt
with by Military c@am; and urged him ptrongly to cam::e:l. |
the order for éxecution and to direct
his trial by Military Court on the murder charge, when the
matter of identification and' the allibi defence could be fully
tegted, He eventually came round to my point of view; and

I vas gble to g0 back to Turpin and tell him that there was no

immediate cause for e&orry as his olient would have every
opportunity to make his defence before a Hilitary Court.
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At the trial presided vhils
prosecuted and . viag defenfed dy
Kingsmill Moore inptructed by Turpin who wec hie uncle, |
The alibl witnesees fared rather badly under crons-examinat;%:n
and were, as told me afterwvards, |
dicbelieved by the Court, was, houever,
ncquitted as the evidencs of identification was not considered

|
to be sufficiently convincing. When 0'Sullivan heard of thel

acquittal he was inclined to bleme himeslf and me for wh!a‘t he
eaid was & misearriago cf justice "the other way". I said 1
that the findmg of the Court was in my opinion the rigb.t one
on the evidenco; but that even 1f it wore not we had atiu ‘
done the right thing in having the case fully and properly !
tried. He was not convinced and thought that it would hLve 1'
been better if we had allowed things to take their course and]
as he sald, to get his deserta. About a

year later when Colonel Kichamel Costello had become Director

of Intelligence he told me that on ozanining his file in Jm |
Dr. 0'Higgins cage, vhich by then included material infomatio'ln
not available at the time of the trial, he vas personally ‘
quite gatisfied that had@ not been

pregent at the 'mnrae'r.

Haroh waese a bad month for the Anti-Tregty forces and
they suntained meny reverses., Pollowing the death in action

in.mi8-Pebruary of an important leeder, Denis Lacy, Gon Maloney
vas wvounded end teken prisoner early in March., He had

succseded Liam Deasy es Deputy Chief of Staff. Large parties

of Irregulars were captured in Connemara and Kerry. Government

satisfaotion at thepe succosses was » however, marred by l
outrages committed by some of their troopa in Eerry. The !
worst of these happened at a place called Ballyseedy Cross 1
not far from Tralec. A 1tree had Been felled o as to meke a |
road bleock; end a trap mine was laid so that any attempt to %
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to GuHo Q. to act an Director of Tralnings; and after a short

7.

cloar the road would explode 1t°. The trap worked only too
well; and three officers and tuo soldiers were blown to bite,
As a reprisal nine prisoners were taken out and tied to the

same tree; and elght of them vere blown to pleces by 8 almilgr
mine, The ninth was thrown into a ditch by the forco of thé
explosion, but was not seriously injured and escapeod to tell
the dreadful atory. No disciplinary action was, eas far as 1
can remember, token against thoee responsible for this

and the other putragee.

About this time a schems of Army reorganisation was in
progross and dertaip changes had taken place in the Qomupande,
instead of eight there wvere now ning: Dublin, Athlone,

Donegal, Claremorris, Limerick, Kerry, Cork, ¥Waterford and the
Curragh, Their 0.0.C. 8 were respectivoly: Dan Hogan, MeKeon,
Sweeney, Hicheel Eogan, Brennan, O'Daly, Reynolds, Prout and
Neclehon. W, R, B, Murphy had been brought back from Kerry

period in that office had been appointed Chief Commissicner

of the Dublin Metropolitan Police. Ho hgd been succeeded in
Kerry by Brigadier General 0'Daly. Emmat Dalton had resigned
his Commiseion to take the post of Clerk to the Senate, and

had been sucoeeded in Cork by David Reynolds. I thpught~th1q
an appropriats tims to have a meseting of the Command Logal
8taff Officers snd this vas duly held in cur office in

Portobello. Although this Chapter and the last have been
concerned to a large extent with Military Courts and executions

the bulk of the work carried on by the Logal Staff was in
connection with Courts-Martial and the legal asspects of the

administration of the disciplinary cods, Each Command Legal
Officor had his oun peculiar problems and these wers fully

discussed. 1 canno£ now remeaber very much about the maeting\

but 1 do know that tvo matters were the subject of much co .




Y]

72.

One was the failure to bring certain military offenderas to

Juatice; and the other was the tendency of Courts-martiasl to

be strict vhere the alleged delinquent was a soldier and entirely
too lenlent where an officor was concerned. The responsibility
for bringing pilitary offendera to Justice did not, of courese,
rest vith us but upon Commanding Offlicers generally and Jhe
Corps of HMilitary Polics. Vie could not therefore be blamed
for fallure to make amensble those responslble for orimee such
as the Ballyseedy affair and the peveral "unofficial executions"
carried out by some members of the Government's forces.

I could only suggest that each Command Legal Staff Officsp
should, as best he could, endeavour to impress upon his @.0.C.
the importance of a strict end impartial enforcement of military

law,

After the meeting was over I asked to remain
pehind ag I had some particular matters to dlscuss with him.
I had reason to be Gissatisfled with hie work ggaerally. and
the incident {1r
indeed it could not be sald to have led up to 1t) gtill rankled
in my mind, |

I took him to task about meveral matters and he
regented my criticism, He said: "I suppose you want my
rasignation?" I replied:s "I have not asked you for i%".
"tell" he eald, “You can have it anyway'. I asked him wae
that his final Qecision or would he like to reconsider it.
He sald it vas final. I told him that if he sent in his

resignation I would have it put through at omce, and so we
parted. I was not sorry that he hed decided to relinquish a
position for vhich hé was not suited. This wvas one of tJe
only two occasions on which I hed any difficulty with any of
my staff, Shortly ﬁefore this I'had reason to complain of

the work which wes sending ;3 snd
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, his G.0.C., had t0ld me that he wished 1 had given |

him someone else as a Command Legal Officer. I took tb
task over some particular proceedings and was amazed to i
receive a telegram from him stating that he.haa suspenfed alll
Courts-martial in the area pending personal
@ipcussion with me on the matiter of my complalnts, This

placed me in a Aifficulty as I, holding no militery rank,

had no authority to glve him orders. I consulted Mulcahy
and, as a regult of hie advice, wrote tc . saying that BO
far our difference eould be connldered as a purely personal

aeffoir between ourselveg; but that, unless he cancelled his

normal haeia, I could eseure him on the authority of the

|
|
suspension of Courts-martial forthwith and resumed work on a ‘
Commander in Chief that the next Court-martial to be held |in i

would be his own. I tempered this severe reply in esome |

way that I cannot now recall; and matters ended satisfactorily
for the time being. I later had occasion to transfer i
}

and he remained there without

to to replace » Who had resigned

|
notevorthy incident for the rest of his period in the A